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Somewhat in line with the question in- 
yolved in the Durrant murder trial as to the 
power of the court tocontrol newspaper com- 
ments upon judicial proceedings, to which we 
called attention in our last issue, is the case 
of In re Hughes recently decided by the Su- 
preme Court of New Mexico. It was there 
held that the publisher and editor of a news- 
paper, in which an article is printed expressly 
attributing improper personal and _ political 
motives to a court in the institution of a dis- 
barment proceeding then pending, may be 
summarily punished for contempt. All the 
judges concur in the view that the publica- 
tion of the attack upon the court constituted 
a contempt. The ground upon which the 


conclusion of the court is predicated is, as 
stated by the court, that ‘‘parties have a con- 
stitutional right to have their causes tried 
fairly in court, by an impartial tribunal, un- 


influenced by newspaper dictation or popular 
clamor. What would become of this right if 
the press may use language in reference to a 
pending cause calculated to intimidate or un- 
duly influence or control judicial action? 
Days and sometimes weeks are spent in the 
endeavor to secure an impartial jury for the 
trial of a case; and, when selected, it is in- 
cumbent upon the court to exercise the ut- 
most care in excluding evidence of matters 
foreign to the issues involved, so that the 
nind of the juror may not, perchance, be un- 
duly biased or prejudiced in reference either 
tothe litigants or to the matters upon trial. 
But if an editor, a litigant, or those in sym- 
pathy with him, should be permitted, through 
the medium of the press, by promises or 
threats, invective sarcasm or denunciation, 
to influence the resultof the trial, all the care 
taken in the selection of the jury, as well as 
the precaution used to confine their attention 
atthe trial solely to the issues involved, will 
lave been expended in vain.’’ The court 
tall attention to the cases of Myers v. State 
(Ohio), 22. N. E. Rep. 43 and People v. 
Stapleton, 33 Pac. Rep. 167. 





The question of contempt of courts has 
lately received attention in the United States 
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Senate, a bill having been introduced which 
defines and regulates the punishment for 
contempt of the federal courts, doubtless 
prompted by the agitation in reference to the 
Pullman strike litigation and what is known 
as the Debs case. The proposed bill divides 
contempts into two general classes, re- 
spectively known as direct and _ indirect 
contempts. It defines direct contempts as 
those committed during the sitting of a 
court, or a judge at chambers, in its or his 
presence, and provides for the immediate 
and summary punishment of such offenses 
without written accusation. This would en- 
able a court to enforce order and preserve 
its dignity from direct assault. All other 
contempts are classed as indirect contempts, 
such latter class including disobedience out 
of court to mandates of the court, as in the 
Pullman strike cases. The provision for the 
punishment of indirect contempts is as fol- 
lows: 

‘“‘That upon the return of an officer or 
process or an affidavit duly filed showing any 
person guilty of indirect contempt, a writ of 
attachment or other lawful process may issue 
and such person be arrested and brought be- 
fore the court, and thereupon a written ac- 
cusation, setting forth succinctly and clearly 
the facts alleged to constitute such contempt, 
shall be filed and the accused required to 
answer the same by an order fixing the time 
and place for hearing ; and the court may on 
proper showing extend the time so as to give 
the accused a reasonable opportunity to 
purge himself of such contempt. After the 
answer, or in case of refusal to answer, the 
court may proceed to hear the accusation 
upon such testimony as may be produced. 
If the accused answer, the trial shall proceed 
upon testimony produced as in criminal 
cases, and he shall be confronted with the 
witnesses against him; but such trial shall 
be by the court, or in its discretion upon ap- 
plication by the accused, a trial by jury may 
be had as in any criminal case. If found 
guilty, judgment shall be entered accord- 
ingly prescribing the punishment.’’ Such 
regulation seems to be entirely reasonable 
and fair and meets the most serious criticism 
provoked by the Debs case, by providing for 
trial by jury and the formalities of procedure 
and pleading. 
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NOTES OF RECENT DECISIONS. 


ELECTION AND VoTERS — BALLor — PAROL 
EvipENcE.—The Supreme Court of Wiscon- 
sin holds,in State v. Steinborn, 66 N. W. 
Rep. 798, that where there are two men in a 
town bearing the same name, usually desig- 
nated ‘‘C., Sr.,’’ and ‘‘C., Jr.,’’ and both are 
eligible to a certain office for which the senior 
was a candidate, parol evidence is inadmis- 
sible, in an action to contest the election, to 
show that certain ballots bearing the name 
““C,, Jr.,’’ were in fact intended for ‘‘C., Sr.’’ 
They say that parol evidence to show the in- 
tention of the voter is receivable on the same 
general ground and for the same general pur- 
pose as parol evidence to explain written in- 
struments is received. It is not refeivable 
to explain what is already plain on the face 
of the instrument, and in no need of expla- 
nation; nor to contradict or vary the instru- 
ment. To find that these voters whose bal- 
lots read for C. H. Cremer, Jr., voted for C. 
H. Cremer, Sr., is in direct contradiction of 
the definite and unambiguous evidence of the 
ballots themselves. These ballots, they con- 
clude, cannot be counted for the relator, un- 
less it can be found, on competent evidence, 
that it was his name which was on the ballot 
when it was cast. The intention of the voter 
cannot be proved to contradict tbe ballot, 
nor in opposition to the paper ballot which 
he has deposited in the ballot box. A ballot 
which is unambiguous cannot be varied by 
parol proof, nor can it be proved that the 
voter intended to vote for one man when his 
ballot was cast for another. McCrary, Elect. 
(2d ed.) § 407; Cooley, Const. Lim. 611; 
People v. Seaman, 5 Denio, 409; People v. 
Pease, 27 N. Y. 45, 84. It is plain that 
there was no competent evidence to show 
that these contested ballots were cast for the 
relator. They were unambiguous, and it was 
not competent to vary their plain import by 
parol evidence ; and without them the relator 
was not elected. 





Contract — ILLeGaLiry — REcOvERY OF 
ConsipERATION — WaGer.—The case of 
Thornhill v. O’Rear, 19 South. Rep. 382, 
presents a curious state of facts involving 
the application of the doctrine as to illegal 
contracts. It appeared that on a certain 
Sunday plaintiff said that ‘‘he believed he 
would raffle off his dwelling house and lot.’’ 





——. 


Defendant said he would take all the chances, 
and the parties thereupon contracted for the 
transfer of the property the next day, and 
put up their watches in the hands of another 
as a pledge to stand by the proposition, 
Plaintiff defaulted, and permitted his watch 
the next day to be delivered to defendant ag 
a forfeit. Held, that the contract became 
executed by the delivery of the watches, and 
being void under the Sunday law (Code, § 
1749), and the parties being in pari delicto, 
plaintiff could not recover his watch in detinue, 
and that in such case the putting up of the 
watches was only a pledge of the good faith 
of the parties to abide the terms of the agree- 
ment, and was nota wager. The court says: 


All the authorities hold, if money or property be 
placed in the hands ofa stakeholder, to abide the re- 
sult of a bet, or asa forfeit to bind parties to an il- 
legal contract while it remains in his hands, it may be 
arrested by the bailor before or after the happening 
of the event upon which the money is to be paid or 
the forfeiture depends. While in his hands, itis in 
transitu. He is nota party to the illegal contract, and 
upon the revocation of his authority, the money or 
property remains in his hands asa naked trustee for 
the parties who placed it there. Wood v. Duncan, 9 
Port. (Ala.) 227; Shackleford v. Ward, 3 Ala. 37; 
Lewis v. Bruton, 74 Ala. 317; Ball v. Gilbert, 12 Mete. 
(Mass.) 403; Fisher v. Hildreth, 117 Mass. 558; Vischer 
v. Yates, 11 Johns. 25. But, as was announced in Me- 
Kee v. Manice, 11 Cush. 358, “the law seems to have 
been held, by the authorities, that if after the event 
is determined, the loser pays the money to the win- 
ner, or permits by his assent or silence, the stake- 
holder, into whose hands the same has been placed, 
to pay it over to the winner, the loser cannot recover 
back the same. In such case, the principle is ap- 
plied, that the law will refuse its aid to restore the 
money to the loser, both parties being in pari delicto.” 
In Vischer vy. Yates, 11 Johns. 25, it was said by Kent, 
Cc. J.: “If, after the determination of the event 
against the plaintiff, the money has been actually 
paid over to the winner with the plaintiff’s consent, 
or perhaps without notice to the defendant to the 
contrary, the plaintiff could not have sustained an ac 
tion against the winner to recover back the deposit;” 
citing Howson v. Hancock, 8 Term R, 575, in which 
Lord Keynon said, that there is no case to be found 
where an action has been maintained to recover the 
money back again. All the decisions of this court are 
in line with these authorities, holding, as to suits 
upon executory contracts founded upon immoral or 
illegal considerations, they may always be defended 
on the ground of their invalidity; but that when ex- 
ecuted, unless controlled by statute to the contrary, 
the law will not interfere, at the instance of either 
party to undo that which it was originally unlawful 
to do, for the reason, that being equally at fault, the 
law will help neither. Long vy. Railway Co., 91 Als 
§22, 8 South. Rep. 706, and authorities there collected. 

Section 1742 of our Code provides, that all contracts 
founded in whole or in part on a gambling considera 
tion are void; and any person who has paid any 
money or delivered anything of value, lost upon any 
game or wager, may recover such money, thing or its 
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yalue, by action commenced within six months from 
the time of such payment or delivery. If the case be- 
fore us falls within the influence of that statute, it 
would be an exception to the rule as to executed con- 
tracts to which we have just referred. Samuels v. 


Ainsworth, 13 Ala. 366. The facts are, that on Sunday . 


morning, being in the presence of defendant and 
others, when the subject of raffling came up, the 
plaintiff stated, that ‘‘he believed he would raffle off 
his dwelling house and lot by chances,” stating the 
proposed scheme, the chances to be 500, at a specified 
yaluation. The defendant said he would take all the 
chances, to which plaintiff assented, and said he 
would make out a deed to the house and lot the next 
day, and deliver it to defendant, when he could pay 
him the money for it. Both parties agreed at the 
same time, to put up their watches in the hands ofa 
stakeholder, as a forfeit, to stand by the proposition 
as made and accepted, which was done. This state- 
ment of facts shows that all the elements of chance 
were eliminated from the contract, which resulted in 
being nothing more than an offer by the one party to 
sell the house and lot at a certain price, to be arrived 
at by calculation, and the acceptance ofthe offer by 
the other. There was nothing unlawful in this offer, 
as made and accepted, if it had been done on any 
other day than Sunday, but having been made on that 
day, it was void, and incapable of enforcement. Code, 
§ 1749. 

But this suit arises outside the contract of the sale 
and purchase of the house and lot, namely, out of the 
transaction of putting up the watches to secure the 
fulfillment of this contract. Itis said this was a bet 
or wager, which brings the case under the influence 
of said section 1742 of the Code. Asto this, let us 
see. A wager is nothing more than a bet, “by which 
two parties agree that a certain sum of money, or 
other thing shall be paid or delivered to one of them 
on the happening or not happening of an uncertain 
event.” 2 Bonv. Dict. “‘Wager.’’ The transaction of 
putting up the watches was not a wager. It was only 
apledge of the good faith of the parties to abide the 
terms of the agreement, in the shape of liquidated 
damages for failure of either to perform his agree- 
ment. Keeble v. Keeble, 85 Ala. 552,5 South. Rep. 
149, Ifthe transaction had occurred on any day but 
Sunday, the idea of gambling, perhaps, would not 
have occurred to any one. This suit, it will be borne 
inmind, is not on the contract. Itis in detinue by 
the plaintiff, who receded from the bargain, against 
the defendant, who stood by it, and to whom plaint- 
iffs watch, put up asa forfeit, had been delivered. 
The evidence of plaintiff tended to show, that on Sun- 
day, the day of the transaction, shortly after it oc- 
curred, he notified the stakeholder, that he would not 
stand by the proposition, and not to deliver the watch 
to defendant; that he demanded the watch from the 
stakeholder, before he delivered it to defendant, and 
did not authorize him to deliver it to him; and that 
on Monday or Tuesday following, plaintiff told de- 
fendant he would not abide the proposition made on 
Sunday before, and wanted his watch, which defend- 
antrefused to deliver to him. On the part of defend- 
antit was shown, that plaintiff did not notify him of 
his intention not to abide the transaction of Sunday, 
until after the watch had been delivered to him by 
the stakeholder, and further, that the next day, Mon- 
day, plaintiff told the stakeholder, it was defendant’s 
Watch, and to turn it over to him, which he accord- 
ingly did, and that after he had turned it over to de. 
fendant, plaintiff told the stakeholder not to give it to 
defendant, when he notified him, that he had already 





turned it overtohim. The attempt of plaintiff here 
is, to recover this property, because the agreement of 
forfeiture was entered into on Sunday. It could not, 
as we have shown, have reference to any illegality 
growing out of the proposed raffle, which was after- 
wards abandoned. The condition on which the for- 
feit was to be delivered to defendant, had taken 
place. No delivery was made on Sunday, but on 
Monday or Tuesday following, and thereby, as be- 
tween the parties to the transaction, it became ex- 
ecuted. Whatever element of illegality, if any, there 
may have been in putting up the forfeiture, in the 
beginning, on Sunday, the plaintiff was as “much to 
blame for, as defendant, and ifthe watch was deliv- 
ered according to the terms of the agreement of for- 
feiture, that agreement became exechted, and plaint- 
iff, in a suit in detinue for the property itself, is in no 
condition toask the law toreclaim it from the pre- 
dicament in which he contributed to place it. It is 
only in suits on contracts, void under the statute for 
having been made on Sunday, that the defense of in- 
validity for having been executed on that day, can be 
made, ifthe contract remains unexecuted. If one 
buy a horse on Sunday, and it is delivered and paid 
for, it could hardly be contended, that either party 
cuvuld sue the other, the one for the horse, or the 
other for the money he paid for it, because the trans- 
action occurred on Sunday. Black vy. Oliver, 1 Ala. 
450; Windham vy. Childress, 7 Ala. 357; Walker v. 
Gregory, 36 Ala. 184; Morris v. Hall, 41 Ala. 536; 
Long v. Railway Co., 91 Ala. 522, 8 South. Rep. 706. 
If this suit had been brought in proper form against 
the stakeholder, and the proof showed that he was 
notified not to deliver the watch before he did so, a 
ease different from the one we now have, would be 
presented. 

It follows from what we have said, that under the 
evidence in this case, the plaintiff was not entitled to 
the general charge as requested. Nor was there any 
error, of which plaintiff can complain, in giving those 
charges requested for defendant. Aflirmed. 





PRINCIPAL AND SuRETY—RIGHTS OF SURE- 
TIES—IMPLIED PRomise.—The Supreme Court 
of Missouri decides, in Gay v. Murphy, 348. 
W. Rep. 1091, that the recital in a bond 
given by a contractor to secure the perform- 
ance of a contract, that the bond is executed 
by him as principal and others as sureties, 
is an implied promise that the principal will 
sign the bond before delivery to the obligee ; 
and in default of such signature the bond is 
void as to the sureties, though by its terms it 
is joint and several. The court says: 

At the hearing before the referee, defendants ad- 
mitted signing the bond, but denied its delivery, or 
that any person was authorized to deliver it for them 
until it had been signed by the principah therein 
named. 

It is contended by plaintiff that the bond is prime 
facie valid and binding on those who signed it, though 
not signed by the principal, and as it is found in the 
possession of the obligees, if for any reason defend- 
ants are not bound, the burden of showing that they 
are not rests upon them. Upon these questions the 
authorities are in much conflict and irreconcilable. 
The following authorities hold that an official bond, 
or a bond required by statute, not signed by the prin- 
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cipal, when purporting to be executed by him, is 
prima facie invalid as to the sureties: Bunn v. Jet- 
more, 70 Mo. 228; City and County of Sacramento v. 
Dunlap, 14 Cal. 421; Johnston v. Kimball Tp., 39 
Mich. 187; Wood v. Washburn, 2 Pick. 24; Russell v. 
Annable, 109 Mass. 72; Vulecanite Co. v. Bacon, 151 
Mass. 460, 24 N. E. Rep. 404; Green v. Kindy, 43 Mich. 
279, 5 N. W. Rep. 297; Ferry v. Burchard, 21 Conn. 
597; Curtis v. Moss, 2 Rob. (La.) 367; State v. Austin, 
35 Minn. 51, 26 N. W. Rep. 906; Board v. Sweeney (S. 
D.), 48 N. W. Rep. 302; Bean v. Parker, 17 Mass. 591; 
State v. Austin, 35 Minn. 51, 26 N. W. Rep. 906; Mar- 
tin v. Hornsby (Minn.),56 N. W. Rep. 751. Under 
such circumstances the presumption is that each one 
of the sureties signed the bond upon the understand- 
ing that the others named as obligors, and especially 
the principal, would also sign it. Johnston v. Kim- 
ball Tp., supra; Wells v. Dill, 1 Mart. (N. 8S.) 592. In 
City and County of Sacramento v. Dunlap, supra, the 
court, speaking through Justice Field, said: ‘‘The 
liability of the sureties is conditional to that of the 
principal. They are boundif he is bound, and not 
otherwise. The very nature of the contract implies 
this. The fact that their signatures were placed to 
the instrument can make no difference in its effect. 
It purports, on its face, to be the bond of the three. 
Some one must have written his signature first, but it 
is to be presumed upon the understanding that the 
others named as obligors would add theirs. Not hav- 
ing done so, it was incomplete, and without binding 
obligation on either.” It is also said in that case that 
“the instrument in this case is, in form, a joint bond 
only, and not joint and several, and in this respect 
differs materially from the bonds in the cases of Par- 
ker y. Bradley, 2 Hill, 584; Cutter v. Whittemore, 10 
Mass. 450; and State v. Bowman, 10 Ohio, 445.” But 
in People v. Hartley, 21 Cal. 585, which was also a 
suit on ajoint bond, the court cites with approval 
Bean v. Parker, supra, and Wood v. Washburn, 
supra. The bond under consideration is, like the 
bonds in Bunn v. Jetmore, supra, and Russell v. 
Annable, supra, joint and several; but as was said in 
Board vy. Sweeney, supra, “the decisions are placed 
upon the broad doctrine that the instrument, as de- 
livered, isan incomplete and imperfect instrument, 
and is not the contract contemplated by the parties, 
or that the sureties understood they were making 
when they aflixed their signatures to the instrument.” 
It was said ia Wood v. Washburn, supra: ‘The in- 
strument is incomplete without the signature of each 
partner, or proof that the signature affixed [firm 
name] had the assent and sanction of each of them. 
The sureties on a bond are not boiden if the instru- 
ment is not executed by the person whose name is 
stated as principal therein. It should be executed by 
all the intended parties.” It is held in Ward v. 
Churn, 18 Grat. 801; Williams v. Springs, 7 Ired. 384; 
Blume v. Bowman, 2 [red. 388; Chandler v. Temple, 
4 Cush. 285; Grim v. School Directors, 51 Pa. St. 220— 
that the possession of such a bond by the obligee is 
prima facie evidence of its delivery by the persons 
who have signed it, and the burden is on them to 
show that it was not to be delivered until signed by 
the principal. As holding that such a bond, when 
joint and several, is binding on all who sign it, may 
be cited Loew v. Stocker, 68 Pa. St. 226; Woodman v. 
Calkins (Mont.), 34 Pac. Rep. 187; Miller v. Tunis, 10 
U. C. C. P. 423; State v. Bowman, 10 Ohio, 445; John- 
son y. Johnson, 31 Ohio St. 131; Douglass Co. vy. Bar- 
don, 79 Wis. 641, 48 N. W. Rep. 969; Trustees v. 
Sheik, 119 Ill. 579, 8 N. E. Rep. 189; State v. Peck, 53 
Me. 284; Wild Cat Branch vy. Ball, 45 Ind. 218; Cooper 








v. Evans, 36 Law J. Ch. 431. With respect to official 
and other statutory bonds, which are in the one in. 
stance required by statute to be executed by the offi- 
cer, and in the other to be given by the principal in 
the bond, the weight of authority is in accord with 
the ruling of this court in the Jetmore Case; that is, 
if the name of the principal is called for in the bond, 
and it is not signed by him, itis not only void as to 
him, but as to all who sign it as sureties, and it makes 
no difference whether it be in form joint or several; 
and, if the obligee would hold them liable on it, he 
must show that they consented to be bound without 
the signature of the principal. When there is no 
principal, in such case, there is no surety. The rule 
is different when the bond is signed by the principal, 
and is not signed by one of the sureties named in the 
bond. In such circumstances the bond is prima facie 
binding on all who sign it. And, if those who sign it 
would avoid responsibility thereon, the burden rests 
upon them of showing that at the time of its exeeu- 
tion it was agreed that the bond should not be deliy- 
ered as their deed until all persons named in the bond 
as sureties had executed it. State v. Sandusky, 46 
Mo. 377; Grim v. School Directors, 51 Pa. St. 219; 
Blume v. Bowman, 2 Ired. 338; Ward vy. Churn, 
supra; Towns v. Kellett, 11-Ga. 286; Chandler y, 
Temple, supra; Bank y. Ridgely, 1 Har. & G. 324; 
Pawling v. U. S., 4 Cranch. 219; Fletcher vy. Austin, 
11 Vt. 447; Whitaker v. Richards, 134 Pa. St. 191, 19 
Atl. Rep. 501. In State v. Potter, 63 Mo. 212, after an 
able and elaborate review of all the authorities, Sher- 
wood, J., writing the opinion of the court, held that 
an agreement of a surety with his principal that the 
latter shall not deliver a bond till the signature of 
another is procured as a cosurety will not relieve the 
surety of his liability on the bond, although the ¢o- 
surety is not obtained, where there is nothing on the 
face of the bond, or in attending circumstances, to 
apprise the taker that such further signature was 
called for in order to complete the instrument. See, 
also, Dair v. U. S., 16 Wall. 1; State v. Baker, 64 Mo. 
167; State v. Modrel, 69 Mo. 152; State v. Hewitt, 72 
Mo. 603; Wolff v. Schaeffer, 74 Mo. 154. If, then, the 
bond sued on, being, as we hold, a common-law bond 
(State v. Thompson, 49 Mo. 188), is to be governed by 
the same rules of law that official and statutory bonds 
are, it is prima facie invalid, and the referee did not 
err in sustaining the objection to its admission in evi 
dence. And it makes no possible difference, we 
think, that it is a joint and several bond, as, under the 
Missouri statute (section 2384, Rev. St. 1889), all con- 
tracts which by the common law are joint, only, are 
to be construed to be joint and several; and, while 
such a distinction has been made by courts of high 
authority (City and County of Sacramento v. Dunlap, 
supra; Parker v. Bradley, supra; Cutter y. Whitte- 
more, supra; State v. Bowman, supra; Kurtz ¥ 
Forquer, 94 Cal. 91,29 Pac. Rep. 413), it has never 
been made by this court. The authorities cited on 
the question of the invalidity of an official or statutory 
bond not signed by the principal named in such & 
bond make no distinction between that class of bonds 
and a common-law bond, but there are authorities 
which make such a distinction (State v. Bowmal, 
supra); a principal which we do not controvert when 
the bond shows that it is the intention of the sureties 
to bind themselves regardless of the fact whether the 
principal signs it or not. Nothing of the kind ap 
pears from the bond inthis case. On the contrary, it 
plainly shows that it was to be signed by the principal 
in order to make it a complete instrument. By the 
insertion of his name in the bond as principal, there 
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was an implied promise to the sureties that this would 
be done before it was delivered; and the obligees 
could not shut their eyes to its imperfect execution, 
thus patent, and hold the sureties liable on the bond, 
without showing by evidence that they intended to be 
bound in the condition that it was in when they 
signed it, in any event, whether signed by the princi- 
palor not. As it logically follows from the conclusion 
reached that the judgment must be affirmed, it be- 
comes unnecessary to pass upon other questions 
raised by defendants. The judgment is affirmed. 





DeatH BY Wronerut Act— BasTtarp— 
“Cuitp.’’—The Supreme Court of Indiana 
decides, in McDonald v. Pittsburg, C. C. & 
St. L. Ry. Co., that a bastard is not a child, 
within the meaning of statute providing that 
a father may maintain an action for the 
death of a child. The court says: 


Section 266. Rev. St. 1881 (section 267, Rev. St. 1894), 
upon which this action is predicated, is as follows: 
“A father or in case of his death or desertion, of his 
family or imprisonment, the mother may maintain an 
action for the injury or death of a child, and a guard- 
ian for the injury or death of his ward.” As the right 
to recover damages for the death of a human being is 
purely statutory, the statute must be strictly con- 
strued; and, before appellant can recover, he must 
bring himself clearly within its terms. When the 
statute specifies who may bring such action, only 
those persons named can maintain it. If no such 
person exists, then no recovery can be had. Thorn- 
burg v. Strawboard Co. (Ind. Sup.), 40 N. E. Rep. 
1062,and cases cited. At common law a bastard has 
no father, and was considered the son of nobody. He 
Was sometimes called ‘‘filius nillius” and sometimes 
“filius populi.” 1 Bl. Comm. 458, 459; 2 Kent. Comm. 
22; Simmons v. Bull, 21 Ala., 501, 56 Am. Dec. 257, 
and note 258; Blacklaws v. Milne, 82 Ill. 505; Marshall 
y. Railroad Co. (Mo. Sup.), 25 S. W. Rep. 179. Itis said 
in Bl. Comm. 459: “A bastard cannot be heir to any 
one, neither can he have heirs, but of his own body; 
for, being nullius filius, he is therefore of kin to no- 
body, and has no ancestor from whom any inheritable 
blood can be derived.” It is a rule of construction 
that prima facie the word “child” or “children” when 
used either in a statute or will, means legitimate 
child or children; that is, that bastards are not within 
the meaning of the term “child” or “children.” 
Thornburg yv. Strawboard Co., supra; Marshall 
Vv. Railroad Co., supra; Id. 46 Fed. Rep. 269, 
278; Dickinson v. Railway Co., 2 Hurl. & C. 
13); Harkins y. Railroad Co., 15 Phila. 286; Gibson v. 
Railway Co., 2 Ont. 658; Good v. Towns, 56 Vt. 410; 
Blacklaws y. Milne, supra; Dorin v. Dorin, 13 Moak, 
Eng. R. 90 L. R. 7 H. L. 568; Hill vy. Crook, 7 Motk, 
Eng. R.1L. R. 6 H. L. 265; Barnes vy. Greenzebach, 1 
Edw. Ch. 41; Wait, Act. & Def. 49; 3 Am. & Eng. Ene. 
Law, 229, and notes on pages 230-233; 11 Am. & Eng. 
Enc. Law, 770; 1 Beven, Neg. 250; Patt. Ry. Ace. 
Law, p. 492, § 409; Tiff. Death Wrong. Act, § 85; 1 
Shear. & h. Neg., $13. Dickinson v. Railway Co., 
supra, Was an action brought under St. 9 & 10 Vict. 
th. 93, known as “Lord Campbell’s Act,’ passed in 
1846. That act provides “that every such action shall 
be for the benefit of the wife, husband, parent, and 
children of the person whose death shail have been 
Caused.” Pollock, C. B., said: “But, beyond all 
doubt, in the construction of the act of parliament the 

















word ‘child’ means legitimate child only.”? This case 
is cited and approved in Gibson v. Railway Co., supra. 
Marshall v. Railroad Co., supra, was an action 
brought to recover damages for the death of another, 
under section 4425, Rev. St. Mo. 1889. That part of the 
statute providing who should sue and recover when 
the deceased was a minor was as follows: “Third, if 
such deceased be a minor and unmarried, whether 
such deceased unmarried minor be a natural born or 
adopted child, * * * then by the father and mother, 
who may join in the suit, and each shall have an 
equal interest in the judgment; orif either of them 
be dead, then by the survivor.”” The court held that 
the father of an illegitimate child did not come within 
the meaning of the act, and could not maintain such 
action. In Harkins v. Railroad Co., supra, it was 
held, under the statute of Pennsylvania which enacts 
that the persons entitled to recover damages for any 
injury causing death ‘shall be the husband, widow, 
children or parents of the deceased and no other rela- 
tive,” did not give any one the right to recover dam- 
ages for the death of an illegitimate child. The court 
said “that ‘the words ‘husband, widow, children or 
parents of the deceased and no other relative,’ had in 
view the family relation, as constituted and recog- 
nized by the law, and that it was not intended to ex- 
tend the benefits of the act to persons not falling 
within the legal definition of the enumerated rela- 
tionships.” We think it clear, both upon principle 
and the authorities cited, that the father of an ille- 
gitimate child cannot recover damages for the death of 
such child, under the provisions of section 266, Rev. 
St. 1881 (section 267, Rev. St. 1894). The court did 
not err, therefore, in overruling appellant’s demurrer 
to the answer, or in sustaining appellee’s demurrer to 
the reply. Judgment affirmed. 








LIABILITY FOR DEFECTIVE PREM- 
ISES RESULTING IN INJURIES TO 
CHILDREN. 


I. The General Doctrine Stated.—The own- 
ers and occupiers of real property are held by 
the law, in some respects, to a different 
standard of liability in respect of injuries to 
children coming upon their premises, from 
that under which they stand with respect to 
adult persons. Itis believed that the follow- 
ing propositions may safely be stated to be 
the law: 1. The owner or occupier of real 
property stands under the same duty towards 
children who are expressly or impliedly in- 
vited to come upon his premises, in respect of 
keeping such premises safe, to the end that 
they will not be injured in so coming, under 
which he stands toward adult persons.’ 2. 

1 Hargreaves v. Deacon, 25 Mich. 1; Gautret v. 
Egerton, L. R. 2 C. P. 3871, 36L.J. (C. P.) 191, 155 
Week. Rep. 638, 16 L. T. (N. 8.) 17; Stone v. Jackson, 
16 C. B. 199, 82 Eng. Law & Eq. 349; Roulston v. 
Clark, 3 E. D. Smith, 366; Zoebisch v. ‘l'arbell, 10 Al- 
len (Mass.), 885; Frost v. Grand ,Trunk R. Co., 10 Al- 
len (Mass.), 387; Hounsell v. Smyth,7C. B. (N. 8S.) 
781, 29 L. J. (C. P.) 203,8 Week. Rep. 227; Bolch v. 


458 CENTRAL LAW JOURNAL. 


No. 22 





—— 





Asa general rule, he is not bound to keep 
his premises safe for the benefit of the tres- 
passing children of his neighbors, or for the 
benefit of children who occupy no more fa- 
vorable position than that of bare licensees.” 
3. A well grounded exception to the forego- 
ing principles is that one who artificially 
brings or creates upon his own premises any 
dangerous thing which from its nature has a 
tendency to attract the childish instincts of 
children to play with it, is bound, as a mere 
matter of social duty, to take such reason- 
able precautions as the circumstances admit 
of, to the end that they be protected from 
injury while so playing with it or coming in 
its vicinity. Things of this kind frequently 
pass under the designation of attractive nui- 
sances.® 

II. General Rule which Exonerates the 
Landowner.—The general rule undoubtedly 
is, that the owner or occupier of land is not 
bound to take pains to prepare his premises 
in any particular way, to the end of promot- 
ing the safety of children who may come 
thereon as trespassers or as_ bare licensees ; 
but that, as in the case of adults,* they take 
the premises as they find them, and if they 


Smith, 7 Hurl. & N. 736,8 Jur. (N.S.) 197,81 L. J. 
(Exch.) 201,10 Week. Rep. 387,6L. T. (N.S.) 158; 
Larmore v. Crown Point Iron Co., 101 N. Y. 397, 54 
Am. Rep. 718; Ratte v. Dawson, 50 Minn. 450, 52 N. 
W. Rep. 965; Stevens v. Nichols, 155 Mass, 452, 15 L. 
R. A. 459, 29 N. E. Rep. i150; Sterger v. Van Sicklen, 
1382 N. Y. 499, 44 N. Y. St. Rep. 863, 45 Alb. L. J. 494, 
30 N. E. Rep. 987; Oyshterbank v. Gardner, 45 N. Y. 
Super. 265; Frost v. Eastern R. Co., 64. N. H. 220, 9 
Atl. Rep. 790, 4 N. Eng. Rep. 527; Morgan vy. Pennsyl- 
vania R. Co., 19 Blatebf. (U. 8S.) 289; Reardon v. 
Thompson, 149 Mass. 267, 21 N. E. Rep. 369; Trash v. 
Shotwell, 41 Minn. 66, 42 N. W. Rep. 699; Cusick v. 
Adams, 115 N. Y. 55,40 Alb. L. J. 48, 23 N.Y. St. 
Rep. 548, 21 N. E. Rep. 678; Campbell vy. Lungsford, 
83 Ala. 512, 3 South. Rep. 522; Schmidt v. Bauer, 80 
Cal. 565,5 L. R. A. 580, 22 Pac. Rep. 256; Bedell vy. 
Berkley, 76 Mich. 435, 483 N. W. Rep. 308; Lairy v. 
Columbus, ete. R. Co., 79 Ind. 3823, 41 Am. Rep. 572; 
Lackat v. Lutz, 94 Ky. 287, 15 Ky. L. Rep. 75, 22 s. 
W. Rep. 218; Benson vy. Baltimore Traction Co., 77 
Md. 585, 26 Atl. Rep. 973, 20 L. R. A. 714, 37 Cent. L. 
J. 216; Plummer y. Dill, 156 Mass. 426, 81 N. E. Rep. 
128; Johnson y. Ramberg, 49 Minn. 341, 51 N. W. Rep. 
1048; Flannigan vy. American Glucose Co., 11 N. Y. 
Supp. 688, 33 N. ¥. S. R. 867; Matthews v. Bonsell, 21 
N. J. L. 80, 16 Atl. Rep. 195; Manning v. Chesapeake, 
etc., R. Co. (W. Va.), 15 8S. E. Rep. 81, 16 L. R. A. 271, 
12 Rail. & Corp. L. J. 21; Cusick v. Adams, 115 N. Y. 
55; Evansville, etc. R. Co. v. Griffin, 100 Ind. 221, 50 
Am. Rep. 783. . 

2 See the preceding cases, and also ‘the next para- 
graph. 

8 Post, pars. 3, 4,5., 

4 Cases first above cited. 





are hurt by reason of the condition in which 
they find them, this does not give a right to 
an action for damages. It was so held where 
the custodian of a child took it upon a vacant 
residence lot of the defendant for its recrea. 
tion and pleasure, and when there it was 
killed by the accidental caving in of an un- 
fenced sand pit;> where a boy nine years old 
was killed by the caving in of a sand pit, 
which the defendant dug near a school house 
and partly within the public highway ;° where 
a boy of eight years was drowned in an un- 
guarded pool of water, left after a heavy 
storm on the right of way of a railway con- 
pany ina corner of its embankment, while 
climbing over the embankment without right 
or permission ;’ where a boy eight years old 
was drowned in an unguarded well, left upon 
an abandoned and uninclosed brick yard ata 
considerable distance from the public high- 
way, while fishing in it by daylight ;° wherea 
boy nine years of age fell into an unfenced 
and unguarded pond of water existing on the 
premises of the defendant and was drowned ;? 
where a boy of tender years fell into a cistern 
which had been left uncovered on the prem- 
ises of the defendant, not immediately ad- 
joining the highway, and was drowned;" 
where a street car company left its cars 
standing for several days in the public street 
of a city, and achild, while playing about 
them with other children, was injured by an 
unfastened brake; where a railway com- 
pany left a number of unfastened dump cars 
upon a side track, ina place frequented by 
the children of the neighborhood, and a boy, 
pushing the cars with other children, fell off 
and was run over;!? where, in like nianner, a 
boy was injured while playing with other 
boys upon an unguarded and unfastened rail- 


5 Ratte v. Dawson, 50 Minn. 450, 52 N. W. Rep. 965. 
See, also, Fink v. Missouri Furnace Co., 82 Mo. 276, 
reversing 10 Mo. App. 61. 

6 Fay v. Kent, 55 Vt. 557. The writer believes that 
this case was not well decided. 

7 Charlebois v. Gogebic, ete., R. Co., 91 Mich. 59, 51 
N. W. Rep. 812. 

8 Gillespie v. McGowan, 100 Pa. St. 144, 45 Am. Rep. 
365. 

9 Klix v. Nieman, 68 Wis. 271, 832 N. W. Rep. 223. 

10 Hargraves v. Deacon, 25 Mich. 1. See, also, 
Gramlich v. Wurst, 86 Pa. St. 74. 

ll Gay v. Essex Electric Street R. S. Co., 159 Mass. 
238, 34 N. E. Rep. 186. 

12 O'Counors v. Illinois C. R. Co , 44 La. Ann. 839, 10 
South. Rep. 678. 





VoL. 


—_— 


way h 
had b 
leave | 
of sor 
years 
jumpe 
six or 
appar: 
side 0: 
it, ag 
fell of 
its life 
the pr 
appeal 
tractiv 
habit 
strong’ 
by any 
to driv 
of whi 
owner, 
III. 
Liable 
ions W 
ages, i 
gerous 
on his 
to com 
cisions 
ground 
cupier 
ates sc 
ture, i 
Which | 
heis 1 
and th 


B Rob 
LR. A. 
4 Cen 
Kan. 347 
5 Rod 
W.N.C 
4, 48 Ph 
v. Conne 
% Pa. S 
son, 114 
% Sch 
Gall 
Other si 
eXonera 
SN. Y. 
tidge y. 
Yards, e 
for the ¢ 
defenda: 
Within t! 
late to h 
dence, 
8.W. Re 


ed ;!° 
cars 
rreet 
bout 
y an 
:om- 
cars 
l by 
boy, 
| off 
ar, & 
ther 
rail- 


. 965. 


276, 


Vou. 42 


CENTRAL LAW JOURNAL. 459 








way hand car; where a railroad company 
had been accustomed for several years to 
leave cars fastened by brakes, on a side track 
of somewhat steep grades, and a boy, five 
years old, unloosened the brakes, fell or 
jumped off, and was killed; where a boy 
six or seven years old got upon a hoisting 
apparatus hanging over the street from the 
side of a mill, for the purpose of riding upon 
it, against the warning of a companion, and 
fell off, and was killed; where a child lost 
its life by falling into a pool of hot water on 
the premises of a distilling company, it not 
appearing that the place was especially at- 
tractive to children or that they were in the 
habit of resorting there to play.’° For 
stronger reasons, no liability will be incurred 
by any one from the mere fact that he fails 
to drive children away from vacant grounds, 
of which it is not shown that he is either the 
owner, the occupier, or the care-taker.! 

III. Decisions Holding the Landowner 
Liable—We now come to aclass of decis- 
ions which hold the landowner liable in dam- 
ages, in the case of children injured by dan- 


gerous things suffered to exist unguarded 
on his premises, where they are accustomed 


tocome with or without license. These de- 
tisions proceed on one or the other of two 
goounds: 1. That where the owner or oc- 
cupier of grounds brings or artificially cre- 
ates something thereon which, from its na- 
lure, is especially attractive to children, and 
which at the same time is dangerous to them, 
heis bound, in the exercise of social duty 
and the ordinary offices of humanity, to take 


8 Robinson v. Oregon, ete. R. Co., 7 Utah, 493, 13 
L.R. A. 765, 27 Pac. Rep. 689. 

4% Central Branch Union P. R. Co. v. 
Kan, 347. 

4 Rodgers v. Lees, 12 L. R. A. 216, 140 Pa. 475, 27 
W.N. C. 441, 21 Atl. Rep. 399, 22 Pitts. L.J. (N. S.) 
4, 48 Phila. Leg. Int. 329. Compare Hestonville R>Co. 
y.Connell, 88 Pa. St. 520. And see Moore v. R. Co., 
# Pa. St. 301, and Oil City, ete. Bridge Co. v. Jack- 
ton, 114 Pa, St. 321. 

% Schmidt v. Kansas City Distilling Co., 90 Mo. 284. 

"Galligan vy. Metacomet Man. Co., 143 Mass. 527. 
Other similar cases where the defendant has been 
txonerated are: Gernau v. Oceanic Steam Nay. Co., 
HN. Y. St. Rep. 156, 21 N. Y. Supp. 371. Brechen- 
ridge vy. Bennett (Pa. C. P.), 7 Kulp, 95. Union Stock 
Yards, ete. Co. v. Rourke, 10 Ill. App. 474. Ina suit 
for the death of a child drowned ina pond formed in 
defendant’s lot, an ordinance requiring excavations 
Within the city to be inclosed, which appeared to re- 
late to highways, has been held not admissible in evi- 
dence. Overholt v. Vieths, 93 Mo. 422, 12 West. 95, 6 
§.W. Rep. 74. 


Henign, 23 





reasonable pains to see that such dangerous 
things are so guarded that children will not 
be injured by coming in contact with them. 
2. That, although the dangerous thing may 
not be what is termed an attractive nuisance 
—that is to say, may not have a special at- 
traction for children by reason of their 
childish instincts, yet where it is so left ex- 
posed that they are likely to come in contact 
with it, and where their coming in contact 
with it is obviously dangerous to them, the 
person so exposing the dangerous thing 
should reasonably anticipate the injury that 
is likely to happen to them from its being so 
exposed, and is bound to take reasonable 
pains to guard it so as to prevent injury.’ 
In respect of the first class of cases, that of 
attractive nuisances, it isto be observed that 
it would be a barbarous rule of law that 
would make the owner of land liable for set- 
ting a trap thereon, baited with stinking 
meat, so that his neighbor’s dog, attracted 
by his natural instincts, might run into it and 
be killed,” and which would exempt him 
from liability for the consequences of leaving 
exposed and unguarded on his land a dan- 
gerous machine, so that his neighbor’s child, 
attracted to it and tempted to intermeddle 
with it by instincts equally strong, might 
thereby be killed or maimed for life.” In 
view of what has preceded, the author regrets 
that he cannot say, as he said in the first 
edition of his work on ‘‘Negligence,’’ thatsuch 
is not the law. He limits himself to express- 
ing the opinion that it ought to be the law, 
and to citing with approval those decisions 
which hold that itis the law. In a case 
where this view was taken, it appeared that 
there was, adjoining a factory, a private al- 
ley, which communicated with a public street 
by a gate which was frequently left open by 
employees, though contrary to orders. In 


18 Cases proceeding on one or the other of these 
grounds are Hydraulic Works Co. v. Orr, 83 Pa. St. 
332; Birge v. Gardiner, 19 Conn. 507; Railroad Co. vy. 
Stout, 17 Wall. 657, 2 Dill. 294,1 Cent. L. J. 202,17 
Am. L. Reg. 226; Keffe v. Milwaukee, etc. R, Co., 21 
Minn. 207, 2 Cent. L. J.170; Whirley v. Whitman, 1 
Head (Tenn.), 610; Mullaney v. Spence, 15 Abb. Pr. 
319. Contra, Hughes v. Macfie, 2 Hurl. & Colt. 744, 
10 Jur. (N. 8.) 682, 88 L. J. (Exch.) 177, 12 Week. 
Rep. 315; Mangan vy. Attorton, L. R.1 Exch. 289, 4 
Hurl. & Colt. 388. 

19 Townsend v. Wathen, 9 East, 277. 

2 1Thomp. Neg. 305, note. And see Union Pac. R. 
Co. v. McDonald, 152 U. S. 262, 280, where this ob- 
servation is approved. 
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this alley, twenty-four feet from the street, 
was a platform, to be raised and lowered in 
receiving and shipping goods. This plat- 
form, when raised, rested against the wall, 
and was held up only by its own slight in- 
clination, having no fastening. A child six 
years old, playing in the street, strayed into 
the alley, and was killed by the fall of the 
platform. The lessees of the factory were 
held liable, the court saying: ‘‘Now, can it 
be righteously said that the owner of such a 
dangerous trap, held by no fastening, so lia- 
ble to drop, so near a public thoroughfare, 
so often left open and exposed to the entries 
of persons on business, by accident, or from 
curiosity, owes no duty to those who will 
be probably there? The common feeling of 
mankind (as well as the maxim, sic utere tuo 
ut alienum non ledas) must say this cannot 
be true—that this spot is not so private and 
secluded as that a man may keep dangerous 
pits or dead-falls there without a breach of 
duty to society. On the contrary, the mind, 
impelled by the instincts of the heart, sees at 
once that in such a place, and under these 


circumstances, he had good reason to expect 
that one day or other some one (probably a 
thoughtless boy, in the buoyancy of play) 
would be led there, and injury would follow; 
especially, too, when prompted by knowledge 


that a fastening was needed.’ In another 
such case, the proprietors of a paper mill 
propelled by steam, in a sparsely settled por- 
tion of the city of Nashville, left two cog- 
wheels geared together outside the wall, 
twenty inches from the ground, and twenty 
feet from the street, exposed, unprotected, 
and constantly in motion. A boy three years 
of age, playing near this gearing, was caught 
in it and his leg taken off. Eighteen years 
afterward, on coming of age, he brought an 
action for the damages. The jury found for 
the defendants; but the supreme court re- 
versed the judgment, on the ground that the 
verdict was against the evidence.” In still 
another, the owner of a coal yard had an 
elevator worked by steam close to the side- 
walk. During an intermission of work the 
sliding door, by which it was commonly shut 
off from the street, was left open and un- 
guarded, in consequence of which a child 


21 Hydraulic Works Co. v. Orr, 88 Pa. St. 382. Com- 
pare Gramlich vy. Wurst, 86 Pa. St. 74, where this case 
is approved. 

22 Whirley v. Whitman, 1 Head (Tenn.), 610. 





got under it and was crushed by the descend. 
ing car. The question of the defendant’s 
negligence was held to be fora jury.” Ip 
yet another case, which has been much cited, 
and which goes further than any of the pre- 
ceding, the defendant set up a gate on his 
own land, by the side of a lane through which 
children were accustomed tv pass. A child 
of six or seven years of age, while passing 
through this lane, took hold of the gate, 
without the liberty of any one, and shook it, 
in consequence of which it fell on him, break. 
ing his leg. This case went to a jury, anda 
verdict for the plaintiff was sustained. In 
another, the defendants, in possession and 
control of an unfenced lot, adjoining a 
public street in a city, stacked a large quan- 
tity of lumber in one large and irregular pile, 
so negligently, that an infant, while playing 
near it, was killed by one of the timbers fall- 
ing upon him. It was held that the defend- 
ants were liable.” In another, a complaint 
which alleged that defendant, by its agents 
and servants, negligently removed the fences 
inclosing the premises, and left a privy vault 
unguarded and uncovered, within ten feet 
from the sidewalk of a public, traveled street, 
in consequence of which plaintiff’s child, three 
years and ten rhonths old, lost its life by fall 
ing into such vault—was held to state a sul- 
ficient cause of action.” In another case, 4 
mining company left a pile of coal slack, 
dumped from its mine, near a town where 
children were in the habit of going, which 


‘took fire by spontaneous combustion but 


which emitted no smoke or steam showing 
that it was a fire. A child frightened by one 
of the workmen, having no knowledge of the 
fire, attempted to run across it and was se 
verely burned. It was held a case for & 
jury.” 


23 Mullaney v. Spence, 15 App. Pr. (N. S.) 819. 

24 Birge v. Gardiner, 19 Conn. 507. There is, how 
ever, an infirmity in this case, consisting in the fat 
that there was no natural and probable connection be 
tween the act of setting a gate in an upright position 
without firmly securing it from falling, and the it 
jury which actually happened. It would put the 
proprietors of real estate under an oppressive burden 
to make them insurers against remote and improbable 
injuries to children which may happen while tre 
passing thereon. 

2 Bransom vy. Labrot, 81 Ky. 638, 50 Am. Rep. 1% 

26 Malloy v. Hibernian Say. & Loan Soc., 79 Cal. 32, 
21 Pac. Rep. 525. 

2% Union Pac. R. Co. vy. McDonald, 152 U. S. 262, tf 
firming svb nom; McDonald y. Union P. R. Co, # 
Fed. Rep. 579. Compare McDonald v. Union Pac: & 
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IV. Liability Where the Nuisances are 
Especially Attractive to Children.—Somewhat 
outside of the foregoing decisions, is a doc- 
trine to which enlightened and humane courts 
are more or less tending, to the effect that 
the owner of any machine or other thing 
which from its nature is especially attractive 
to children, who are likely to attempt to 
play with it in obedience to their childish in- 
stincts, and yet which is especially danger- 
ous to them, is under the duty of exercising 
reasonable care to the end of keeping it fast- 
ened, guarded, or protected, so as to pre- 
vent them from injuring themselves while 
playing or coming in contact with it. Such 
machines and dangerous things are often de- 
scribed in the books as attractive nuisances. 
In the leading case promulgating this doc- 
trine the defendant’s servant left his horse 
and cart unattended in a populous street. 
The plaintiff, a child seven years old, got 
upon the cart, in play, and another child 
made the horse move on while the plaintiff 
was in the act of getting down from it, in 
consequence of which the plaintiff was thrown 
down and had his leg broken. The defend- 
ant was held liable, in an action on the case, 
although the plaintiff was a trespasser, and 
contributed to the mischief by his own act. 
It was properly left to the jury to find 
whether the defendant’s servant was guilty of 
negligence, and if so, whether that negligence 
caused the injury in question.” A slight ex- 
amination of many of the cases cited in a 
preceding section® will show that the mod- 
ern courts have departed from it in numer- 
ous instances, especially in favor of railroad 
companies and other corporations. A mod- 
ern decision supporting and upholding 
the doctrine, is to the effect that mill 
owners who have permitted their unin- 
closed mill yard, situated in a public place, 
to be used as a playground by children, who 
have been accustomed to play upon the pile 
of furnace ashes which have been for months 
Co., 35 Fed. Rep. 38, which was the same case on de- 
murrer to the complaint. 

% Lynch v. Nurdin, 1 Ad. & L. (N. S.) 29, 4 Per. & 
Day. 672, 5 Jur. 707, printed in full in2 Thomp. Neg. 
(Ist ed.) p. 1140; O’Malley vy. St. Paul, ete. R. Co., 48 
Minn. 289, 45 N. W. Rep. 440; Porter v. Anheuser- 
Busch Brew. Co., 24 Mo. App. 1; Westerfield v. 
Levis, 43 La. Ann. 63,9 South. Rep. 52. See, also, 
Copner y. Pennsylvania Co., 12 Ill. App. 600. 

*® Lynch v. Nurdin,1 Ad. & L. (N.S.) 29,4 Per. & 
Day. 672, 5 Jur. 797, 2 Thomp. Neg. (1st. ed.) p. 1140. 
® Ante, II, and the cases there cited. 





cold and devoid of danger, are liable in dam- 
ages to a child injured by the fact of the 
mill owners making an excavation in this pile 
of cold ashes and filling it with hot ashes, 
leaving no traces of the change and giving no 
proper notice of it. 

V. Liabilities of Railway Companies for 
Injuries to Children by Unguarded and Un- 
fastened Turn-tables.—The doctrine of the 
preceding section, relating to attractive nui- 
sances, is, if a sound doctrine, peculiarly ap- 
plicable to that very numerous class of in- 
juries which have happened to children while 
playing, in obedience to their childish in- 
stincts, with unguarded and unfastened rail- 
way turn-tables. The great weight of judi- 
cial authority is in favor of the conclusion 
that, if a railway company léaves such a ma- 
chine unguarded and unfastened in a place 
where children are likely to come, so that 
they are attracted to it by their childish in- 
stincts, and attempt for their amusement to 
make a merry-go-round of it, and, while so 
playing with it, one of them is killed or in- 
jured, the railway company must pay dam- 
ages.*? Under this doctrine the railway com- 
pany is not relieved from liability because the 
turn-table may have been put in motion by a 
child other than the one who is injured by 
it. Nor is the company relieved from lia- 
bility, where the turn-table has been secured 
merely by a latch easily raised, by the fact 
that its employees have always ordered away 
children whom they have seen playing with 


81 Penso v. McCormich, 125 Ind. 116, 9 L. R. A. 318, 
25 N. E. Rep. 156. And see Union Pac. R. Co. v. Mé- 
Donald, 152 U. S. 262, decided on somewhat similar 
facts, with an able opinion by Mr. Justice Harlan. 

82 Gulf, ete. R. Co. vy. Styron, 66 Tex. 421; Houston, 
etc. R. Co. v. Simpson, 60 Tex. 103; Evansich vy. Gulf, 
ete. R. Co., 57 Tex. 126, 44 Am. Rep. 586; Gulf, ete. R. 
Co. v. MeWhirter, 77 Tex. 356, 14 S. W. Rep. 26; Bar- 
rett vy. Southern Pac. R. Co., 91 Cal. 226, 27 Pac. Rep. 
666, 48 Am. & Eng. R. Cas. 532, 25 Am. St. Rep. 186; 
Callahan vy. Eel River, etc. R. Co., 92 Cal. 89, 28 Pac. 
Rep. 104; Ferguson v. Columbus, ete. R. Co., 77 Ga. 
102; Ilwaco, ete. R. Co. v. Hedrick, 1 Wash. 446, 25 
Pac. Rep. 335; Nagel v. Missouri Pac. R. Co., 75 Mo. 
658; Kansas Central R. Co. vy. Fitzsimmons, 22 Kan. 
476; Bridger v. Asheville, ete. R. Co., 25 8S. C. 24. 
This was the view of some of the subordinate courts 
of New York: Walsh y. Fitchburg R. Co., 78 Hun 
(N. Y.), 1, 60 N. Y. St. Rep. 589, 28 N. Y. Supp. 1097, 
67 Hun (N. Y.), 604, 51 N. Y. St. Rep. 240, 22 N. Y. 
Supp. 441. 

83 Gulf, etc. R. Co. v. WeWhirter, 77 Tex. 356, 14 8. 
W. Rep. 26; Barrett vy. Southern Pac. R. Co., 91 Cal. 
296, 48 Am. & Eng. R. Cas., 532, 25 Am. St. Rep. 186 
27 Pac. Rep. 666. 
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it;** nor by the fact that its agent, having 
seen children playing with it, tied it with a 
rope so that it could not be revolved unless 
the rope were cut or untied;® nor, under 
this doctrine, will a railway company be re- 
lieved from liability upon proof of a custom 
on the part of railroad companies generally 
to leave their turn-tables unfastened ; nor will 
evidence of such a custom be admissible, be- 
cause it is deemed in law to be a bad cus- 
tom ;* nor is the railway company relieved 
from liability by the fact that it does not own 
the turn-table, provided it is in the occupation 
and control of it ;*" nor is it at all necessary, in 
order to make out a case against a railway com- 
pany leaving a turn-table unfastened and un- 
guarded, to prove a willful intention to in- 
flict an injury thereby.** The general con- 
census of the cases cited in this section is to 
the effect that, for a railway company to leave 
a turn-table unguarded and unfastened is 
evidence of negligence to go to a jury,” so 
that it is error to nonsuit th@ plaintiff or to 
direct a verdict for the defendant, or to take 
the question away from the jury by a per- 
emptory instruction, such as an instruction to 
the effect that the company is not liable for 
the act of leaving the turn-table unfastened 
if a child five years of age could not move 
it.4° Here, as in other cases, the law de- 
mands on the part of the railway company 
the exercise of reasonable and ordinary care 
in discharging its obvious social duty of not 
leaving a highly dangerous machine, pecu- 
liarly attractive to children, exposed to their 
trespasses. But such care is not the care 


34 Callahan v. Eel River, etc. R. R. Co., 28 Pac. Rep. 
104, 92 Cal. 89. 

35 Ilwaco, etc. R. Co. v. Hedrick, 1 Wash. 446, 25 
Pac. Rep. 335. 

36 Tiwaco, ete. R. Co. v. Hedrick, 1 Wash. 
446, 25 Pac. Rep. 335. Another court has, 
however, held that while it is competent for 
the railroad company to show that it secured 
the turn-tables or trucks inflicting the injury in the 
way customary with all railroad companies, such evi- 
dence is not conclusive on the question whether due 
care was exercised. O’Malleyv. St. Paul, ete. R. Co., 
43 Minn. 289, 45 N. W. Rep. 440. Another court has 
held that evidence of a custom on the part of railroad 
companies to keep their turn-tables locked is not ad- 
missible on their part in order to rebut negligence. 
Gulf, ete. R. Co. v. Evansich, 61 Tex. 3. See also 
Koons y. Railroad Co., 65 Mo. 592, 597. 

37 Nagel vy. Missouri Pac. R. Co., 75 Mo. 653. 

38 Gulf, ete. R. Co. v. Styron, 66 Tex. 421. 

89 Houston, etc. R. Co. v. Simpson, 60 Tex. 103. 

4 Gulf, etc. R. Co. v. McWhirter, 77 Tex. 356, 14 S. 
W. Rep. 26. 





which is usually exercised by railroads, be- 
cause it seems that they usually leave their 
turn-tables unguarded and unfastened. They 
may be liable, although they have fastened 
them in the ordinary manner, that is, by an 
arrangement which children can easily de- 
tach or unfasten.*! The true test of their lia- 
bility is what care a well regulated and pru- 
dently managed railroad company ought to 
exercise, in view of the great danger to chil- 
dren from this source.” The question of the 
contributory negligence of the parents is 
liable to cut a considerable figure here, as in 
other cases of injuries to children; but it is 
to be observed that the law does not impute 
contributory negligence to the act of the 
parents in allowing children, except those of 
a very tender age, to play upon the streets or 
upon open places where they can enjoy the 
advantages of pure air and sunshine. On 
the contrary, for parents to restrain their 
children from so exercising would be a plain 
violation of parental duty, with which the 
law ought, if necessary, to interfere.* 

VI. Evidence in these Cases.—It is sufficient 
that the thing from which the injury pro- 
ceeded was within the occupancy and under 
the control of the defendant; it is not neces- 
sary to prove that he was the owner of it;* 
as where the plaintiff was injured by the 
falling of piles negligently piled by the de- 
fendant.* In an action for personal injuries 
sustained by falling through a trap-door neg- 
ligently left open, evidence that people were 
generally waiting by the trap-door for mail at 
that hour, has been held admissible, as tend- 
ing to show additional reasons for the exer- 
cise of due care in closing or guarding the 
door.“ In such an action, where the injury 


41 Barrett v. Southern Pac. R. Co., 91 Cal. 296, 48 
Am. & Eng. R. Cas, 532, 24 Am. St. Rep. 186, 27 Pace. 
Rep. 666. 

42 Bridger v. Asheville, etc. R. Co., 25 S. C. 24. 

43 The question of contributory negligence in this 
relation was left to the jury, in a case where 4 
mother allowed her boy six years old, to go toacircus 
unattended except by his sister, age eleven years, 
who left the brother near the circus ground, neither 
she nor the mother knowing that there was a turn- 
table in the vicinity. Nagel v. Missouri Pac. R. Co., 
75 Mo. 653. Where the child, and not the father, was 
suing for the injury, the fact that the father was the 
watchman of the railroad company, whose duty it 
was to guard the turn-table, did not authorize a non: 
suit, but the case should have gone to the jury. Fer- 
guson v. Columbus, ete. R. Co., 75 Ga. 687. 

44 Nagel v. Missouri Pac. R. Co., 75 Mo. 653. 

4 Palmer vy. St. Albans, 56 Vt. 519. 

46 Engel v. Smith, 82 Mich. 1, 45 N. W. Rep. 21. 


VoL. 


—_—- 


proce 
ants 
guar 
fell, 
tion | 
const 
he hs 
it is | 


“E 
action 
from : 
prope 
a scaff 
dence 
part, | 
y. Tri 


In € 
gagor, 
after 1 
its pre 


HA) 
cuted 
a ban 
consi: 
sheep 
and it 
count 
ing tl 
there 
1,300 
gesta! 
mont! 
tion ¢ 
ant, e 
these 
lambs 
away 
actior 
their 
the di 

It h 
a mol 
incre: 
mort; 
clude 
decisi 
chatt 
upon 
ions t 
com 
that, 
With | 
come: 
dome 














VoL. 42 


CENTRAL LAW JOURNAL. 


463 











proceeded from the negligence of the serv- 
ants of the defendant in failing properly to 
guard the trap-door into which the plaintiff 
fell, it is immaterial that they acted in viola- 
tion of their instructions from their master; 
consequently evidence tending to show that 
he had given them orders carefully to guard 
it is immaterial and properly excluded.“ 
Seymour D. THompson. 

4 Engel v. Smith, 82 Mich. 1,45 N. W. Rep.21. In an 
action for personal injuries from the fall of a shutter 
from a church steeple, testimony as to whether the 
proper method of repairing the steeple was to build 
a scaffold was inadmissible, in an absence of any evi- 
dence that the accident was produced, in whole or in 


part, by the failure to erect such a scaffold. Woods 
y. Trinity Parish (D. C.), 21 Wash. L. Rep. 259. 








CHATLEL MORTGAGES — ANIMALS — OWNER- 
SHIP OF INCREASE. 


SHOOBERT V. DE MOTTA. 


Supreme Court of California, March 31, 1896. 


In California, where the title remains in the mort- 
gagor, the offspring of mortgaged animals, begotten 
after the execution of the mortgage, ar enot subject to 
its provisions. 

HARRISON, J.: June 22, 1893, one Cascalia exe- 
cuted a mortgage to the plaintiff’s assignor upon 
a band of sheep which were then in Kings county, 
consisting of 1,700 ewes and 1,050 lambs. The 
sheep were afterwards removed tv Tulare county, 
and in August, 1893, while they were in Tulare 
county, bucks were put with the ewes, and dur- 
ing the months of January and February, 1894, 
there were born, as the offspring of the ewes, 
1,300dambs. T’he court finds that the period of 
gestation in the case of sheep is about five 
months. April 18, 1894, Cascalia, in considera- 
tion of an indebtedness from him to the defend- 
ant, executed to the defendant a bill of sale of 
these 1,300 lambs; and on the 21st of April the 
lambs were delivered to the defendant, and taken 
away by him. The plaintiffs brought the present 
action to recover the possession of the lambs or 
their value. Judgment was rendered in favor of 
the defendant, and the plaintiffs have appealed. 

It has been held in some States that the lien of 
a’mortgage of domestic animals extends to the 
increase of the animals during the life of the 
nhortgage, whether the terms of the mortgage in- 
clude such increase or not; and, following these 
decisions, such a rule is stated in text books upon 
chattel mortgages. It will be found, however, 
upon examination of these cases, that the decis- 
ions therein are based upon the principle of the 
Common law, which was in force in those States, 
that, by the mortgage, the mortgagee is vested 
With the title to the mortgaged property, and be- 
comes the owner thereof; and that in the case of 
domestic animals, applying another rule of both 





the common and the civil law, that “the brood 
belongs to the owner of the dam or mother, partus 
sequitur ventrem”’ (2 Bl. Comm. 390), he thereby 
becomes the owner of such increase; and, being 
the owner, his title in any action at law must pre- 
vail. The earliest application of this rule was in 
the case of a mortgage of a female slave—Hughes 
v. Graves, 1 Litt. (Ky.) 317—which was decided 
in Kentucky in 1822, and was afterwards followed 
in Maryland in 1836, in the case of Evans v. Mer- 
riken, 8 Gill & J. 39, which also involved the off- 
spring of a female slave that had been mortgaged ; 
and these cases are cited as the authority upon 
which cases involving the same question have 
been decided in other States, in some instances 
referring also to the principle upon which the 
rule rests, and in others merely referring to the 
cases as an authority. Cahoon v. Miers, 67 Md. 
573, 11 Atl. Rep. 278; Gundy v. Biteler, 6 Ill. 
App. 510; Ellis v. Reaves, 94 Tenn. 210, 28 S. W. 
Rep. 1098. The rule has also been stated in many 
other cases in which the question was neither in- 
volved nor decided. Kellogg v. Lovely, 46 Mich. 
131,8 N. W. Rep. 699; McCarty v. Blevins, 5 
Yerg. 195; Gans v. Williams, 62 Ala. 41. And 
there is still another line of decisions in whicb it 
has been sought to uphold the propriety of the 
rule by holding that the increase which was in 
gestation at the execution of the mortgage was 
inferentially included therein, as a part of the 
mortgaged property. Funk vy. Paul, 64 Wis. 35, 
24 N. W. Rep. 419; Rogers v. Highland, 69 Iowa, 
504,29 N. W. Rep. 429; Edmonston y. Wilson, 
49 Mo. App. 491. Another line of decisions 
limits this application of the rule, by holding 
that the increase is subject to the lien of the 
mortgage only for so long a time as the young 
are in a state of nurture from the mother. Rog- 
ers v. Gage, 59 Mo. App. 107; Darling v. Wilson, 
60 N. H. 59; Forman vy. Proctor, 9 B. Mon. 124. 
The want of logical sequence in this limitation 
has been felt by the courts, and some of them 
have sought to place their decision upon the fact 
that, while the young were following the mother, 
a purchaser from the mortgagor had notice by 
that fact that it was her offspring, and subject to 
the mortgage, and was thus prevented from 
claiming to be a purchaser in good faith. Plac- 
ing the decision on this ground is, however, nec- 
essarily a repudiation of the principle upon which 
all the above cases rest; for, if the mortgagee is 
in fact the owner of the increase, the question of 
good faith in a purchase from the mortgagor is 
immaterial. Prior to 1873, the giving of a chattel 
mortgage in this State vested the mortgagee with 
the title to the property mortgaged (Heyland v. 
Badger, 35 Cal. 404); and, while this rule of law 
prevailed, the foregoing decisions would have 
been applicable. The civil code, however, went 
into effect at the beginning of that year; and un- 
der its provisions the mortgagor is not, by the 
execution of the chattel mortgage, divested of 
his title to the property, but still remains its 
owner, while the mortgagee has only a lien 
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thereon. Civ. Code, § 2888; Bank v. Moore, 106 
Cal. 673, 39 Pac. Rep. 1071. Consequently, the 
foregoing decisions cannot be regarded as having 
authoritative force; but the rights of the parties 
must be determined upon the general principles 
controlling the relations between a mortgagor 
and mortgagee. In the absence of any express 
agreement upon the subject, the lien created by 
a mortgage is limited to the property which is 
described in the mortgage, and does not include 
other property of the same character which the 
mortgagor may have afterwards acquired and 
placed with the mortgaged property. Jones, 
Chat. Mortg. §§ 138, 154. If the mortgagor re- 
tains the possession of the mortgaged property, 
he is at liberty to deal with and use it as its 
owner; and whatever income or profit may be 
derived from such use belongs to him, and not to 
the mortgagee. See Simpson v. Ferguson (re- 
cently decided by this court), 44 Pac. Rep. 484. 
If, in the case of sheep, the use to which he puts 
the ewes is for breeding lambs, there can be no 
sufficient reason given why the lambs that are 
dropped by the ewes should belong to the mort- 
gagee, any more than the wool which is sheared 
from their backs. We are aware that the Supreme 
Court of Texas, in First Nat. Bank of Austin v. 
Western Mortg. & Inv. Co., 86 Tex. 636, 26S. W. 
Rep. 488, held that although, by the laws of that 
State, the mortgagor of personal property re- 
mains the owner thereof after the execution of 
the mortgage, the foregoing decisions control the 
right of the mortgagee to the increase of domestic 
animals; but the opinion in which the decision is 
given merely states the proposition, without pre- 
senting any reasoning in its support, and does 
not meet with our approval. We are not called 
upon to determine in the present case whether, if 
the lambs in question had been in gestation at 
the date of the mortgage, they would have been 
included asa part of the property mortgaged; 
but we hold that, inasmuch as they were begotten 
upon the ewes after the mortgage was executed, 
the mortgagee has no lien upon them, or right to 
their possession. The conclusion thus reached 
renders it unnecessary to consider the rulings of 
the court upon the offer of the plaintiffs to show 
that the defendant had knowledge of the mort- 
gage at the time he purchased the lambs. The 
judgment and order are affirmed. 

Nore.—The principal case shows how embarrass- 
ing the questions involved therein have been to the 
courts, and what different conclusions they have 
reached. As underlying these questions the old rule 
was, that property to be acquired in the future, or 
not in existence, or incapable of identification, could 
not be mortgaged. Lothv. Carty, 8 Ky. 591; Barnard 
v. Eaton, 2 Cush. 295. This rule was subsequently 
modified’ as to property, which the mortgagor or 
grantor had a reasonable certainty of acquiring very 
speedily, or, as it is described, relative to those things 
which he has potentially, though not actually. Funk v. 
Paul, 64 Wis. 35; McCown v. Mayer, 65 Miss. 537. 
Future crops were then considered to be potentially 
possessed (34 Cent. L. J. 183), though this is not uni- 
versally accepted where the rights of creditors or 








purchasers intervene. Maize v. Bowman, 93 Ky. 205, 
Again, such mortgages are considered to be inopera- 
tive, if at the time of making the mortgage the crop 
so sown has not appeared above the ground, or shows 
no indication of a growing crop. Funk v. Paul, 64 
Wis. 35. When such mortgages are considered valid, 
they cannot be made to cover indefinite future crops, 
but must be confined to crops of the current year or 
those to be planted in the following year. Smithy, 
Coor, 104 N. C. 189; Henderson vy. Gates, 52 Ark. 871, 
But the ‘crop referred to must beso described ag 
to be capable of identification. A mortgage was 
made of a crop of corn to be raised on forty acres ofa 
quarter section of land, and it appeared that the 
mortgagor planted seventy-five acres of land in that 
quarter section in corn, and raised the crop together; 
the mortgage was held to be invalid. Wood, ete. Co. 
v. Minneapolis, etc. Co. (Minn., Feb., 1892), 51 N. W. 
Rep. 378. A mortgage of all the crop the mortgagor 
might raise inthe year 1884 in acertain county was 
considered to contain a sufficient description for the 
purposes of identification. Johnson vy. Grissard, 51 
Ark. 410. 

Offspring Follows the Venter.—The rule adopted 
as to slaves, that the offspring takes the condition of 
the mother is adopted as to the increase of animals, 
though it issaid that the rule as to slaves is partly 
caused by feelings of humanity. Rogers v. Gage, 59 
Mo. App. 107. The general rule is said to be that off- 
spring of animals born after the making of the mort- 
gage are subject toits provisions. Dyer v. State, 88 
Ala. 225. This is true where the mortgage in words 
specially covers all increase during its term (Thomp- 
son v. Anderson [Iowa], 63 N. W. Rep. 355), and also 
when it mentions that the mortgaged animal isin 
foal, as to such offspring, at least while the foal con- 
tinues to obtain its nourishment from its dam (Ed- 
monston v. Wilson, 49 Mo. App. 491), though in one 
case no such limitation as to time was imposed. Latts 
v. Foulkes, 94 Tenn. 219. When the fact, that the 
animal is in foal is not mentioned in the mortgage, it 
is generally held that even an innocent purchaser is 
not protected if he buy the offspring while it is still 
following the dam; but that a purchase after that 
period will be protected, since the recorded mortgage 
gives no information that the foal is bound by it. 
Enright v. Dodge, 64 Vt. 502; Meyer v. Cook, 85 Ala. 
417; Winter v. Landphere, 42 Iowa, 471; Darling v. 
Wilson, 60 N. H. 59; Rogers v. Highland, 69 Iowa, 
504; Funk v. Paul, 64 Wis. 85. Under Illinois law, 
which requires a mortgagee in order to protect his 
rights to take possession of the mortgaged property 
on the maturity of the mortgage, a party purchasing 
the increase of mortgaged animals during the exist 
ence of the mortgage obtains no greater rights than 
those of the mortgagor. Gandy v. Biteler, 6 Ill. App- 
510. As between all the parties to the mortgage and 
others who are not innocent purchasers for value, 
which in many States is the condition of mortgagees 
who have secured pre-existing debts, the offspring of 
mortgaged animals, though not mentioned in the will 
and regardless of the period of nuture, are covered 
by the mortgage. Funk vy. Paul, 64 Wis. 35; First N. 
Bk. v. Western, etc. Co. 6 Tex. Civ. App. 59; First 


Nat. Bk. v. Western, ete. Co., 86 Tex. 636. 
S. S. MERRILL. 





————— 





JETSAM AND FLOTSAM. 


A LAWYER’S DUTY AS AN OFFICER OF COURT. 
A question of interest to the profession has come 
up recently inthe English courts in regard to the 
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duties of the solicitor as an officer of the court. In 
the Chancery Forgery Case (Marsh v. Joseph), 12 
The Times, L. R. 255, a forger, without authority, 
used the name of A, a solicitor, in a bogus proceed- 
ing, whereby he secured a fund out of court. On the 
swindler’s informing him of this and offering him a 
share of the costs allowed, A accepted the money and 
thereby, the court held, connected himself at once 
with the proceeding as_solicitor, and must make good 
so much of the funds as he could have saved had he 
promptly investigated the whole proceedings. This 
is a remarkable decision in that the court found there 
was nothing to lead A to suspect more than the un- 
authorized use of his name. The principle of the de- 
cision is, that a solicitor acting in non-contentious pro- 
ceedings is under a duty to bring before the court all 
matters essential for it to know in order to deal prop- 
erly with the matter. This proposition is derived 
from Mr. Justice Stirling’s opinion in Jn re Dangar’s 
Trusts, L. R. 41 Ch. D. 178. 

It is to be noticed that this case does not go so far 
as to hold an attorney liable because he knows of 
some irregularity, but he must have connected him- 
self with the proceedings in his official capacity. He 
then becomes liable for so much loss as he could have 
prevented after that. This is important because, 
from the note on the case in 31 Law Journal, 196, it 
would seem that it has been supposed to stand for 
the broader proposition. If the case did stand for 
such a proposition, there would indeed be cause for 
surprise. Members of the bar are no less averse to 
becoming informers than any other class of men. It 
would be impossible to hold a lawyer as guarantor of 
the regularity of all the steps in a proceeding be- 
cause some irregularity has come to his knowledge, 
perhaps so trivial that interference on his part would 
be characterized as officious. 

At a subsequent hearing of the case under discus- 
sion (12 The Times L. R. 266), the solicitor’s partner 
was held to the same liability as the solicitor himself. 
However, if this decision causes surprise, the court 
has erred, if at all, on the right side. The rela- 
tion in which the profession stands to the public re- 
quires that there should be no disposition to treat 
leniently the shortcomings of its members. To allow 
consequential damages in such cases is no doubta 
hardship, but courts cannot permit loss to result 
from a defect in the machinery of justice. 

The case has been appealed, and the opinion of the 
upper court will be awaited with interest.—Harvard 
Law Review. 








CORRESPONDENCE. 
QUERY. 
WITHDRAWAL FROM BUILDING ASSOCIATION. 
To the Editor of the Central Law Journal: 

A took stock in a building association which had 
been “sold” to another at a monthly premium of $8.25 
on $1,000—5 shares of $200 each. By an alleged agree- 
ment between A and the association’s secretary the 
monthly payments ($18.25) were deferred from April, 
when the money was advanced, until October when 
they were begun. They were then continued, with 
some four defaults, for four years when A was in- 
formed by the secretary that it would require $962.03 
to“‘pay up and get out.” The ne shows, by en- 
tries made in it by the secretary each six months, that 
for 32 munths from the advance no credit was given 
to stock at all, but they were distributed wholly be- 
tween premium, interest, fines, insurance, etc. So 





that in November, 1895, the advance having made in 
April 1891, the secretary informed A that the with- 
drawal value of his stock then was $80.50. The dues 
on 5 shares was $5.00 per month. The interest 6 per 
cent. Can this be justified? If not, why? Or, if so, 
upon what grounds? Thisis a Tennessee building 
association. H. & P. 








BOOK REVIEWS. 


FISHBACK’S MANUAL OF ELEMENTARY Law. 

In this manual “‘an effort has been made” says the 
author in his preface ‘to put the reader in possession 
of a summary of the well settled elementary princi- 
ples of the law by stating them dogmatically in lan- 
guage as simple as the subject admits of. After all 
that is said derisively about the glorious uncertainty of 
the law, there are many rules of civil action regulat- 
ing the political, business and domestic relations of 
life which may be said to be settled. It has been the 
effort in these pages to collect these rules from au- 
thoritative sources and print them in a form at once 
comprehensive and compact. What may be objected 
to as a defect I count one of the chief merits of the 
book, viz: the absence of notes and citations.” The 
book is designed for the use of students the author 
being the dean of the Indiana Law School. It may 
be said to be an admirable exposition of the element- 
ary principles of American law, from which the 
student may iobtain a clear idea of the outline 
and scope and bearing of substantive law. It treats 
in successive chapters of laws in general, international 
law and citizenship, written laws, unwritten laws, 
rights, property in general, real property, incorporeal 
property, feudal system, ancient tenures, modern ten- 
ures, title to real property, personal property, con- 
tracts in general, parties to contracts, of particular 
contracts, negotiable instruments, contracts of insur- 
ance, consideration, statute of frauds, corporations, 
security of the person, assault and battery, false im- 
prisonment, malicious prosecution, defamation, injur- 
ies to civil and political right, fraud, nuisance, negli- 
gence, animals, husband and wife, parent.and child, 
guardian and ward, master and servant, wrongs to 
incorporeal property, wrongs to personal property, 
courts in general, civil procedure, equity, admiralty, 
extraordinary remedies, criminal law, criminal of- 
fenses and criminal procedure. As the above statement 
of its contents may suggest the book will be found of 
value to the student and practitioner and of interest to 
the general reader who wiil find here a statement of 
the sources and foundation of the law under which we 
live as well as many rules and principles of business 
which may serve to guide him in the performance of 
duties of citizenship. The manner in which it has 
been constructed and prepared, and the style in which 
itis written is worthy of praise. It is a work of 
nearly five hundred pages, well printed and bound 
and is published by the Bowen-Merrill Company, 
Indianapolis. 








BOOKS RECEIVED. 


A Treatise upon Conveyances made by Debtors to 


Defraud Creditors. By Orlando F. Bump. Re- 
vised and Enlarged, with References to all Amer- 
ican and English Cases. By James Mellivaine 
Gray. Fourth Edition. Washington, D.C. W. H. 
Lowdermilk & Co., Law Publishers and Book- 
sellers, 1896. 
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A Treatise on the Law of Garnishment, Embracing 
Substantive Principles, Procedure and Practice, 
and Garnishment as a Defense; also Conflict of 
Laws and Foreign and Domestic Exemption Stat- 
utes as Affecting or Affected by Garnishment 
Proceedings. Adapted to General Use. By John 
R. Rood, Counselor at Law. St. Paul, Minn.: 
West Publishing Co. 1896. 


‘The Question of Copyright, comprising the text of 
the copyright law of the United States, a sum- 
mary of the copyright laws at present in force in 
the chief countries of the world, together with a 
report of the legislation now pending in Great 
Britain, a sketch of the contest in the United 
States, 1837-1891, in behalf of international copy- 
right, and certain papers on the development of 
the conception of literary property, and on the 
results of the American Act of 1891. Compiled 
by George Haven Putnam, A. M., Secretary of 
the American Publishers’ Copyright League. 
Second edition, revised, and with additional ma- 
terial. G. P. Putnam’s Sons, New York, 27 West 
Twenty-third street, London, 24 Bedford street, 
Strand: The Knickerbocker Press. 1896. 
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1. ACCIDENT INSURANCE—Liabilities.—Where an ac- 
cident policy prepared in blank for insuring in a 
principal sum for death, and in a weekly indemnity, 
not exceeding 52 weeks for total disability, and with 
separate provisions for payment in each case, was 
filled out and executed only for the weekly indemnity, 
and this made payable to the insured, and the insured 
died within 24 hours after an accident, his personal 
representative was not entitled to recover indemnity 
for the balance of the period.—ROSENBERRY V. FIDEL- 
1ry & CASUALTY CO. OF NEW YORK, Ind., 43 N. E. Rep. 
317. 





2. ACTION—Parties not Privy to Contract.—While a 
promise by the grantee of a mortgagor to pay the 
mortgage debt can be enforced in equity by one to 
whom the mortgagee has assigned the debt, on the 
principle of equitable subrogation, the assignee can. 
not enforce such promise in his own right in an action 
of assumpsit against the promisor without any prayer 
for equitable relief, or stating any element of equity 
in his complaint.—W0OODCOCK V. BOSTIC, N. Car., 248, 
E. Rep, 362. 

3. ADVERSE POSSESSION—Color of Title.—Possession 
by a grantee in a deed purporting on its face to con- 
vey a good title, and taken in good faith, adverse to a 
tenant in remainder, for seven years, coupled with the 
payment of taxes for such period, bars the estate in re- 
mainder, notwithstanding the existence of an out- 
standing estate for life.—NELSON V. DAVIDSON, III., 43 
N. E. Rep. 362. 

4. ADVERSE POSSESSION—Right of Way of Railroad.— 
Where a railroad company, in 1851, was granted a right 
of way 200 feet wide through certain land owned by the 
State, but after the construction of its road, fenced 
only 50 feet on each side of its track, and subsequent 
grantees of the State, by conveyance without reserva’ 
tion, claimed and occupied all the land outside the 
railroad fences for more than 20 years, such occu- 
pancy barred the easement and right of entry of the 
railread company thereon.—ILLINOIS CENT. R. Co. Vv. 
MOORE, II1.,43 N. E. Rep. 364. 


5. ALTERATION IN NOTE—Burden of Proof.—In an ac- 
tion against an indorser on a note containing the 
words “by renewal, with interest at 6 per cent.,” with 
an ink erasure drawn over them, plaintiff’s statement 


averred that these words were erased before the note © 


was received by him; and the affidavit of defense al- 
leged that, when defendant indorsed the note, it did 
not bear interest, and these words were not upon it, 
and that they were fraudulently inserted without his 
knowledge or consent after he indorsed the note; and 
it further stated that defendant was an accommoda- 
tion indorser, who received no consideration for his 
indorsement: Held, that the burden was on plaintiff 
to show that the alteration was innocently made, 
without prejudice to the rights of defendant.—CITI- 
ZENS’ NAT. BANK OF BALTIMORE V. WILLIAMS, Penn., 
34 Atl. Rep. 303. 

6. APPEALABLE ORDER—Bill of Exceptions.—Where 
notice of intention to appeal was served and filed, and 
bond was given, and an order extending beyond the 
term the time for presenting a bill of exceptions was 
made before adjournment of the term, such order 
operated to retain jurisdiction, so that a subsequent 
order made after the term, setting aside the judgment 
appealed from and granting a new trial, was not ap- 
pealable.—HENRICHSEN V. SMITH, Oreg., 44 Pac. Rep. 
496. 

7. APPEAL—Parties—Dismissal.—Unless all the par- 
ties against whom a joint decree in substance is ren- 
dered unite in an appeal, or the appeal be taken in the 
name of all, with summons and severance, or equiva- 
lent proceedings, as to those who refused to join 
therein, the appeal will be dismissed, in the absence 
of any application to bring the proper parties before 
the court by amendment and necessary proceedings. 
—JONES V. STEWART, Fla., 19 South. Rep. 657. 

8. ASSIGNMENT OF NOTE.—Gen. St. 1883, § 167, requir- 
ing suit to be brought against the maker of a note by 
an assignee, or proof that the suit would have been 
unavailing, to fix liability upon the assignor, does not 
require such suit or proof,to fix liability on the as- 
signor, where, in the contract of assignment, the as- 
signor guaranties the payment of the note.—LOWE V. 
FARNHAM, Colo., 44 Pac. Rep. 507. 

9. ATTACHMENT@— Grounds. — When an insolvent 
debtor makes a disposition of his property which the 
law inhibits as against creditors, and which naturally 
and necessarily tends to hinder, delay or defraud 
creditors, it is conclusively presumed that he in- 
tended his act should have that affect; and it is such a 
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fraudulent conveyance as will sustain an attachment 
at the suit of a creditor, even though there may not 
have been any actually corrupt motive or dishonest 
purpose.—COOK V. BURNHAM, Kan., 44 Pac. Rep. 447. 

10. ATTORNEY’S LIEN.—An attorney has no lien, at 
common law, on his client’s cause of action.—SHERRY 
v. OCEANIC STEAM Nav. Co., U.S. C. C. (N. Y.), 72 Fed, 
Rep. 565. 

11. BANKS AND BANKING—Deposit of Check for Col- 
lection.—That a check deposited with a bank for col- 
lection was unrestrictedly indorsed to the bank, and 
credit therefor given the depositor, does not pass the 
title to the bank, where, on non-payment of the check, 
its amount was to be charged up to the depositor, so as 
to prevent its recovery by the depositor from a re- 
ceiver appointed for the bank.—ARMOUR PACKING Co. 
v. DAVIS, N. Car., 24S. E. Rep. 365. 

12, BANKS—As Collection Agents.—Im an action by 
the drawer to recover the proceeds of a draft collected 
by a bank, the fact that the bank has credited such 
proceeds to the account of another bank, from which 
the draft was received, is no defense, where the in 
dorsement thereon showed that the sending bank 
held it for collection only; the money [being subject to 
the order of the real owner, unless actually paid over 
to the sending bank before notice of the revocation of 
its agency.—BOYKIN Vv. BANK OF FAYETTEVILLE, N. 
Car., 248. E. Rep. 358. 

13. BUILDING ASSOCIATION—Rights of Stockholder.— 
A stockholder in a building association may maintain 
an action in equity to restrain the directors from clos- 
ing out aseries of shares before their maturity, and 
in violation of a by-law of the association, and from 
releasing the securities of borrowing members, some 
of whom are insolvent.—FISCHER V. PATTON, Mo., 34 
8. W. Rep. 1096. 

14. CARRIER—Passenger—Damages.—A Common Car- 
rier is liable to a passenger put off at a wrong station 
for the inconvenience, sickness, and expense incurred 
in going to her proper station, two miles distant, 
where the evidence shows circumstances forcing her 
to act as she did, and fails to show that any other 
course was available to her.—TEXas & P. Ry. Co. v. 
HARTNETT, Tex., 348. W. Rep. 1050. 


15. CARRIERS — Live Stock Shipments.—A railroad 
company does not assume the common-law duties of a 
common carrier in respect to stock shipped over its 
line, but it is only bound to transport the same with 
ordinary care and skill, and with reasonable dispatch. 
—HELLER V. CHICAGO & G. T. Ry. CO., Mich., 66N. W. 
Rep. 667. 

16, CARRIERS OF PASSENGERS — Street Railroad—In- 
jury to Passenger.—An injury to a passenger in step- 
ping off a moving street car, after it has passed a point 
at which the conductor had stated it would stop, can- 
not be considered the natural or proximate conse- 
quences of the failure to stop, and, if a contract to 
stop can be implied, damages for the personal injury 
cannot be recovered in an action for its breach.— 
WHITE V. WEST END ST. R. Co., Mass., 43 N. E. Rep. 
298, 

17. CARRIERS—Passenger—Abuse by Fellow Passen- 
ger.—One of two railway passengers, who were ac- 
quaintances and had been drinking together, and who 
entered the train together, cannot recover damages 
from the carrier for abusive language used towards 
him by the other, who was intoxicated, or even for an 
assault, where the conductor used all reasonable ef- 
forts to protect him, quieted the offender once or 
twice, fand, on his again becoming boisterous, gave 
him into custody at the next station,—KINNEY V. 
LOUISVILLE & N. R. Co., Ky., 348. W. Rep. 1066. 

18. CHATTEL MORTGAGE—After-acquired Property.— 
Avendor of chattels, who delivers the same, and takes 
& note, with security, for the price, has no equity in 
the nature of a vendor’s lien as against the holder ofa 
chattel mortgage previously given by the vendee, con- 
taining a clause covering after-acquired property, 





which reaches the chattels in question.—DUNN V. HastT- 
INGS, N. J., 34 Atl. Rep. 256. 

19. CHATTEL MORTGAGE-—Validity.—Under the stat- 
ute of Washington relating to the lien of chattel mort- 
gages, such a mortgage, unless accompanied by the 
affidavit required by the statute, and properly re- 
corded, is void as to creditors, though they have act- 
ual notice of its existence.—AMERICAN LOAN & TRUST 
Co. v. OLYMPIA LIGHT & POWER Co., U. 8. C. CO. 
(Wash.), 72 Fed. Rep. 620. 

20. CHATTEL MORTGAGE—What Constitutes.—An as- 
signment of personal property which recites thata 
particularly described part of the purchase price is 
still unpaid, and, fixing the times of payment of such 
unpaid balance, expresses the intention of the vendor 
to maintain a lien upon the property for said debt, 
which conditions are accepted by the purchaser, is, in 
effect, a chattel mortgage.—LUMBERT V. WOODWARD, 
Ind., 43 N. E. Rep. 302. 

21. CIRCUIT COURTS—Suits between Aliens.—The cir- 
cuit courts of the United States have no jurisdiction of 
suits between aliens.—POOLEY v. Luco, U. 8. C. C. 
(Cal.), 72 Fed. Rep. 561. 

22. CONSTITUTIONAL Law—Interstate Commerce—In- 
toxicating Liquors.—Intoxicating liquors are a legiti- 
mate subject of commerce, and burdens upon inter- 
state commerce therein cannot be justified under the 
police power of a State.—EX PARTE LOEB, U. 8S. C. C. 
(S. Car.), 72 Fed. Rep. 658. 

23, CONTRACT FOR COUNTY PRINTING.—The act of let- 
ting the county printing is administrative, and may be 
performed by any ministerial cficer of the county to 
whom such duty has been intrusted by the legislature. 
—BOARD OF COM’RS OF WASHINGTON COUNTY V. KEMP, 
Ind., 43 N. E. Rep. 314. 

24. CONTRACT—Memorandum.—Evidence that a mem- 
orandum of a contract of sale was entered in the books 
of account of the vendee, by the vendee’s book-keeper, 
in the presence of the parfles, is insufficient to render 
the memorandum admissible to prove the contract.— 
HAZER V. STREICH, Wis., 66 N. W. Rep. 720. 


25. CONTRACT OF INSURANCE.—A contract by a foreign 
corporation, in consideration of a sum paid, to pur- 
chase, at a fixed price, accounts which, during one 
year, a certain business firm should have against as- 
certained insolvent debtors, or debtors against whom 
execution should be returned unsatisfied, is a contract 
of insurance, within the Massachusetts insurance act 
(St. 1887, ch. 214, § 3), providing that a contract of in- 
surance is an agreement by which one party, for a 
consideration, promises to pay money or its equiva- 
lent, or to do something in which the other party has 
an interest.—CLAFLIN V. UNITED STATES CREDIT SYS- 
TEM Co., Mass., 43 N. E. Rep. 293. 


26. CORPORATIONS—Corporate Existence—Estoppel.— 
A voluntary benefit association, having an organiza- 
tion consisting of directors, president, etc., a name 
implying a corporation, exercising corporate powers, 
and authenticating its acts by common seal, is 
estopped, when sued by a member for indemnity due 
him under the rules of the association, to deny its cor- 
porate existence.—FITZPATRICK V. RUTTER, Ill., 43 N. 
E. Rep. 392. 

27. CORPORATION—Corporate Stock— Issue for Serv- 
ices.—A statutory provision that no stock shall be 
issued, “except for money, labor done,or money or 
property actually received,” does not prevent payment 
in stock for labor or services bona fide to be thereafter 
rendered.—SHANNON V. STEVENSON, Penn., 34 Atl. Rep. 
218. 

28. CORPORATIONS—Estoppel — Corporate Existence. 
—Where an association was recognized by the public 
authorities asa duly organized corporation, and did 
business and filed its annual reports as such, a creditor 
who dealt with it as a corporation cannot attack its 
corporate existence, and hold its stockholders liable as 
partners. — Gow v. COLLIN & PARKER LUMBER OO. 
Mich., 66N. W. Rep. 676. 
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29. CORPORATIONS—Foreign Insurance Companies— 
Right to Sue.—It is unlawful for a fire insurance com- 
pany incorporated under the laws of another State to 
transact any business of insurance in this State, unless 
specially authorized so to do by the superintendent of 
insurance of this State; and, before such company 
can recover in an action brought by it to enforce a 
contract relating to such business, it must allege and 
prove that, at the time such contract was entered into, 
it was authorized to do the business contracted for.— 
GILBERT V. STATE INS. CO. OF DES MOINES, Iow4, Kan., 
44 Pac. Rep. 442. 

30. CORPORATIONS—Receivers.—In a suit brought by 
stockholders in a corporation against the corporation 
and its directors to stop alleged fraudulent and illegal 
transactions of the company, and to compel an ac 
counting from the directors for profits unlawfully 
realized by them through breaches of their fiduciary 
obligations, and to procure the rescission of a fraudu- 
lent contract and the cancellation of spurious stock, 
where it is alleged that the directors are tools of and 
under the control of one of their number, who profits 
by the frauds alleged, and who maintains his control 
by means of the spurious stock, the appointment of a 
receiver to collect and preserve the property of the 
corporation to meet the charges which the plaintiffs 
seek to establish is a proper remedy.—AIKEN V. COLO- 
RADO RIVER IRR. Co., U. 8S. C. C. (Cal.), 72 Fed. Rep. 
591. 

31. CRIMINAL LAwW—Evidence.— Where evidence of- 
fered is imperfect for want of preliminary proof, an 
objector must specifically point out the defect in his 
objection, or it will be waived. So an objection to the 
ad nission of an article as an exhibit as ‘‘incompetent, 
irrelevant, and immaterial, and not connected with 
the defendant,’ will not raise the question, on appeal, 
of the sufficient identification of the exhibit.—PEOPLE 
v. Foo, Cal., 44 Pac. Rep. 453. 


32. CRIMINAL LAw—Howmici@e—Insanity as a Defense. 
—In a prosecution for murder, defendant is entitled to 
an acquittal if the evidence shows a reasonable doubt 
as to his sanity at the timeofthe homicide. The bur- 
den is not upon defendant to prove insanity, though, 
in the absence of rebuttal evidence, the presumption 
of sanity is sufficient to sustain the case on the part of 
the prosecution.—FORD V. STATE, Miss., 19 South. Rep. 
665. 

33. DECEIT—False Representations.—That one cred- 
itor falsely informs another that their debtor is solvent, 
and that he does not intend to press his claim against 
him, will not make his attachment, which he gets 
against the debtor’s property, fraudulent as against 
the other creditor; the latter having no right to rely 
on the representations.—GLAZER V. FIRST NAT. BANK 
OF FT. SMITH, Ark., 34S. W. Rep. 1061. 

34. DECKIT—Misrepresentation by Agent.—One who 
obtains goods through unauthorized misrepresenta- 
tions by an agent is responsible for such misrepresen- 
tations, if he fail to return the goods.—MEYERHOFF V. 
DANIELS, Penn., 34 Atl. Rep. 298. 

35. DECEIT—Obtaining of Goeds—Evidence.—In an ac- 
tion for obtaining goods by fraud, the fact that acheck 
was given for the goods, payment of which was after- 
wards stopped, does not render inadmissible evidence 
of what occurred before the check was'given.—COLE V. 
HIGH, Penn., 34 Atl. Rep. 292. 

36. DEDICATION—Evidence.—On an issue of dedication 
ofa highway, between a municipality and the owner of 
a fee, an adjoining owner, part of whose land was in- 
cluded in the dedication, testified that they both, in 
writing, agreed with each other and with others inter- 
ested inthe opening of the highway, for a valuable 
consideration, to open the street, and that, pursuant 
thereto, the street was opened. This witness was cor- 
roborated by two others, one interested in the dedica. 
tion, and all were contradicted by such owner. The 
written agreement was shown to have been lost: Held, 
that a dedication was shown.—WAGGEMAN V. VILLAGE 
OF NORTH PEORIA, Ill., 43 N. E. Rep. 348. 











37. DESCENT AND DISTRIBUTION—Legitimacy—Burden 
of Proof.—In partition of land of a decedent, of whom 
complainant claimed to be a child and heir, defendant 
denied that complainant was a legitimate child or heir 
of deceased. The evidence showed that complainant 
was brought up in the family of deceased and his wife 
as their lawful offspring, and that he was always 
treated and recognized as their child, by them and 
others: Held, that the burden of disproving com- 
plainant’s parentage and right to inherit was cast on 
defendant.—METHENY V. BOHN, Ill., 43 N. E. Rep. 380, 


38. EMINENT DOMAIN—Damages.— Where, in a pro- 
ceeding by a railway company to condemn land for 
widening its right of way for an additional track, it 
appears that the company’s track already located 
crossed highways 150 feet on each side of the land to 
be condemned, in proving the damages to the remain- 
ing land a city ordinance requiring the company to 
raise its tracks where they cross the highways to 16 
feet above the highway may be considered, as it ren- 
ders necessary the construction of an elevated roadbed 
on the land condemned.—PITTSBURGH, FT. W. & C. Ry. 
Co. v. Lyons, Iil., 48 N. E. Rep. 377. 


39. EQUITABLE ASSIGNMENT OF FUND—Orders to Pay. 
—An assignment of ‘‘all my right, title and interest in 
and to any compensation” for certain salvage servy- 
ices, and directing the owners or consignees of the 
property saved, or any other person into whose hands 
the fund may come, to pay the assignee $3,200, is, not- 
withstanding the general words of the assignment, 
merely an order to pay a specified sum, and is there. 
fore merely an equitable assignment of a part, as dis- 
tinguished from a legal assignment of the whole fund. 
—PRICE V. ELMBANK, U.S. D. C. (Cal.), 72 Fed. Rep. 
610. 

40. EVIDENCE—Negligence—UContributory Negligence. 
—Where it appeared that defendant, who was ap- 
proaching plaintiff in a buggy onthe opposite side of 
the road, drove across and ran into the latter’s horse, 
evidence as to previous ill feeling on defendant’s part 
toward plaintiff, and as to what defendant subse. 
quently said about the collision, was competent to 
show his motive in crossing the road.—TYLER V. NEL. 
SON, Mich., 66 N. W. Rep. 671. 

41. EVIDENCE—Res Gest2—Negligence.—The declara- 
tions of deceased to a co-employee as to the cause of 
the injury, made a few minutes after it occurred, in a 
room adjoining the scene of the accident, was compe. 
tent as a part of the res geste.—CHRISTIANSON V. PION- 
EER FURNITURE Co., Wis.,66N. W. Rep. 699. 

42. FEDERAL CouRTS —Comity between State and 
Federal Courts.—In cases of concurrent jurisdiction it 
is a fixed rule of the federal! courts never to take juris- 
diction of a cause which presents the same issues and 
seeks the same relief as are presented and sought in & 
cause pending in a State court.—STATE TRUST CO. OF 
NEW YORK V. NATIONAL LAND Imp. & MANUF’G CO., U. 
8. C.C. (S. Car.), 72 Fed. Rep. 575. 

43. FRAUD — Laches.—One who is induced by fraudu- 
lent representations to buy stock from a corporation 
cannot, after waiting a year and a half with knowledge 
of the fraud, untilthe company is insolvent, obtain 
relief.—HILLIARD V. ALLEGHENY GEOMETRICAL WOOD 
CARVING CoO., Penn., 34 Atl. Rep. 231. 

44. FRAUDULENT CONVEYANCES.—To sustain a con- 
veyance by a husband, when insolvent, to his wife, of 
his business, which he subsequently carries on osten- 
sibly in hisown name, the wife, as against creditors 
ofthe husband, must show that the transaction was 
fair and honest.—MANNING V. CARRUTHERS, Md., 34 
Atl. Rep. 254. 

45. HOMESTEAD—Intent.—Land which a householder 
merely intends to occupy as a homestead, but whichis 
in fact never so occupied by him, cannot be exempted 
as such.—L&EVY v. RUBARTS, Ky., 34S. W. Rep. 1079. 

46. INSURANCE—Building—Detached Room.—A shed, 
or lean-to, which formed part of a wooden store build 

ing at the times of the issuance of policies of insurance 
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on goods therein, which was moved back to allow the 
building of an addition to the main building, and left 
standing three feet from such addition, to which it 
was connected by a wooden platform, nailed to both, 
and which continued to be used for the storing of 
goods as before, still remained a part of the building, 
and goods therein were covered by the insurance.— 
Gross V. MILWAUKEE MECHANICS INS. CO., Wis., 66 N. 
W. Rep. 712. 


47. INSURANCE—Insurable Interest—Ownership.—The 
vendee of personal property under a bill of sale con- 
veying absolute title, though given as security for 
debt, being in possession, and the debt being past due, 
is a sole and unconditional owner ofthe property, 
within the meaning of a contract of insurance which 
provides that the policy shall be void if the interest of 
the assured be other than unconditional and sole own- 
ership.—CAREY Vv. LIVERPOOL & LONDON & GLOBE INS. 
Co., Wis., 66 N. W. Rep. 693. 

48, INSURANCE—Limitation of Actions.—Where a fire 
policy stipulated that no action should be brought 
thereon unless commenced within 12 months ‘‘after 
the fire,” nor “until after full compliance” with its 
provisions, one of which required proof of loss to be 
filed within 60 days, and another provided that loss 
should not be payable till after notice, estimate, and 
satisfactory proofs, and appraisal, if required, the 
limitation commenced to run fromthe accrual of the 
cause of action, and not from the date of loss.—SAMPLE 
v. LoNDON & L. FIRE INS. CO. OF LIVERPOOL, ENG., S. 
Car., 24 S. E. Rep. 334. 

49. INTOXICATING LIQUORS—Sunday.—It is an offense 
against the provisions of section 11 of the acts of May 
14, 1886, as amended April 14, 1888 (Rev. St. [Giauque] § 
8902), to keep a saloon open on Sunday, so that patrons 
may enter, although business be not carried on as on 
other days of the week.—STATE Vv. HEIBEL, Ohio, 43 N. 
E. Rep. 328. 

50. JUDICIAL SALE.—Where a commissioner ap- 
pointed by the court forthe purpose, sold land, and 
after a confirmation of the sale executed a deed there- 
for, reciting the facts, and purporting to convey the 
property by virtue of such sale, the fact that he added 
no designation to his signature to indicate that it was 
not made in his individual capacity will not affect the 
validity of the deed, it appearing that he had no in- 
terest of his own in the property.—EXUM V. BAKER, N. 
Car., 24S. E. Rep. 352. 

51. LANDLORD AND TENANT—Covenants of Lessee to 
Repair.—A provision of a lease by which a lessee 
agrees “‘to keep the fences in repair, the material for 
which to be furnished by the lessor,” constitutes an 
express covenant of the lessee to make repairs and an 
implied covenant of the lessor to furnish material 
where the circumstances existing at the inception of 
lease show that the provision was for their mutual 
benefit.—Woopb V. SHARPLESS, Penn., 34 Atl. Rep. 319. 


52. LANDLORD AND TENANT—Lease of Wharf.—Where 
the iessee of a wharf from a city had abandoned it, the 
collection of wharfage by the city from a shipper who 
used it occasionally during the remainder of the term 
would not operate as a surrender of the lease, and re- 
lease the lessee from payment’of rent.—ABERDEEN 
CoaL & MINING CO. v. CITY OF EVANSVILLE, Ind., 43 N. 
E. Rep. 316. 

53. LIMITATION OF ACTIONS.—An action by a vendee 
against the vendor to recover the purchase price paid 
for land on failure of the vendor to convey as required 
by the written contract of sale is an action founded 
upon an instrument in writing, withia Code Civ. Proc. 
§ 339, subd. 1, and must be brought within four years. 
—THOMAS V. PACIFIC BEACH Co., Cal., 44 Pac. Rep. 475. 


54. LimrraTIONS.—Where property is conveyed as 
Security for an existing debt, the debt may be enforced 
to the extent of the security, though, atthe time of 
the conveyance of the security, it was barred by the 
Statute of limitations.—TAYLOR v. HuNT, N. Car., 248. 
E. Rep. 360. 





55. MANDAMUS.—A writ of mandamus cannot be used 
asawrit oferror, or totake the place of an appeal, 
and a proceeding will not be entertained by the su- 
preme court for a writ to require the clerk of a district 
court to transfer a cause to a different division, where 
an application to the district court for the transfer has 
been made and refused.—KINDEL V. CLERK OF DISTRICT 
COURT OF ARAPAHOE COUNTY, Colo.,44 Pac. Rep. 506. 


56. MARRIED WOMAN—Liability on Bid at Trustee’s 
Sale.—A married woman, on failureto comply with 
her bid at a trustee’s sale, is liable, to the extent of her 
separate property, forthe difference between her bid 
and the price procured ona resale.—CAPRON V. DEvV- 
RIES, Md., 34 Atl. Rep. 251. 


57. MASTER AND SERVANT — Assumption of Risk.—A 
section hand, whose duties required him to ride over 
the road on a hand car, and who had been notified by 
the company, and of his own knowledge knew, that 
‘‘wild” trains were frequently run over the road ata 
high rate of speed, assumed the risk of injury from be- 
ing run into by one of these trains, running ata high 
rate of speed, ona foggy morning.—HINZ Vv. CHICAGO, 
B. & N. R. Co., Wis., 66 N. W. Rep. 718. 


58. MASTER AND SERVANT—Employment—Compensa- 
tion.—Where an employee engaged under a contract 
of indefinite hiring seeks to recover for a period while 
he was not working, the burden is on him to show that 
his right to compensation did not stop when he ceased 
work.—BARLOW V. TAYLOR PLACER MINING & MILLING 
Co., Oreg., 44 Pac. Rep. 492. 

59. MASTER AND SERVANT — Personal Injury — Plead- 
ing.—In acomplaint by a servant to recover from the 
master for a persona! injury alleged to have been due 
to defective machinery, a general allegation of want 
of knowledge of such defect by plaintiff covers both 
actual and imputed knowledge, and will be sufficient, 
on demurrer, unless negatived by the specific facts 
Stated.—PENNSYLVANIA OO. v. WITTE, Ind., 43 N. E. 
Rep. 319. 

60. MECHANICS’ LIENS — Claim — Account.—That the 
notice for a mechanic’s lien by a subcontractor and the 
petition in an action to enforce the lien include both 
work performed under a contract with the contractor 
and work under contract with the owner of the build- 
ing, the claim having been filed under a bona fide belief 
that the entire work was under the contract with the 
contractor, will not defeat the enforcement of the lien, 
plaintiff on the trial having disclaimed recovery for 
the work under the contract with the owner.—ITTNER 
v. HouGuHEs, Mo., 348. W. Rep. 1110. 

61. MORTGAGE—Power of Sale — Foreign Administra- 
tor.—Where a mortgage on land in Lillinois, given toa 
non-resident, contains a power to sell and convey, 
which, in case of the death of the mortgagee, au- 
thorizes his administrator to make the sale and deed, 
the administrator of such mortgagee appointed in 
such foreign State only, may make such sale and deed. 
—STEVENS V. SHANNAHAN, III., 43 N. E. Rep. 350. 

62. MORTGAGE—Power—Sale.—A sale of land under a 
power contained ina mortgage, to be valid, must be 
made in compliance with the terms of the power, and 
openly and fairly.—ATKINS Vv. CRUMPLER, N. Car., 24 
S. E. Rep. 367. 

63. MORTGAGES—Promise to Pay Prior Lien.—Where 
the mortgagee in a mortgage taken to secure the re- 
payment of money loaned to the mortgagor assumes 
and agrees to pay an unpaid balance due ona prior 
note and mortgage given by the same mortgagor toa 
third party, such agreement is for the benefit of the 
mortgagor only; and no right of action founded on the 
contract arises in favor ofsuchthird party incidentally 
to be benefited thereby.—SAVINGS BANK OF SOUTHERN 
CALIFORNIA V. THORNTON, Cal., 44 Pac. Rep. 466. 

64. MORTGAGES — Survivorship.—A mortgage, exe- 
cuted to the mortgagees in lieu of their heirship in- 
terests in the mortgagor’s estate, which provided 
simply that $200 should be paid to C on a certain date, 
and $200 to L at a later date, was not a joint mortgage; 
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and, on the death of C before the mortgage matured 
as to her, Tl. was not, as survivor, entitled to foreclose 
for the whole amount—#400.—-COOLEY v. KINNEY, 
Mich., 66N. W. Rep. 674. 

65. MUTUAL BENEFIT INSURANCE — Limited Liability. 
—Where, under the application and certificate of 
membership, a mutual benefit association was not to 
be liable for the death ofthe assured by suicide, the 
association cannot be held Jiable for such death, even 
though neither the by-laws nor other rules of the as- 
sociation authorize such limitation.—MCCoy v. NORTH- 
WESTERN MUTUAL RELIEF ASs’N., Wis., 66N. W. Rep. 
697. 

66. NEGLIGENCE — Contributory Negligence.—In an 
action for personal injuries caused by an explosion of 
natural gas, which, leaking froma sleevein defend- 
ant’s pipes, percolated through the ground and ac- 
cumulated in plaintiff’s cellar, 90 feet distant, where it 
appeared that plaintiff’s house was supplied with gas 
by another company, the failure of the plaintiff to 
notify the defendant of the leak, even if she knew of 
its existence, did not constitute contributory negli- 
gence.—CONSUMERS’ GAS TRUST CO. V. PERREGO, Ind., 
43 N. E. Rep. 306. 

67. NEGLIGENCE—Injury by Ice Wagon.—Defendant’s 
ice wagon, which had been standing parallel to the 
curb, turned and backed in towards the curb through 
an opening which was left between two piles of pav- 
ing blocks, to furnish access to the sidewalk from the 
Street. Plaintiff, a child six years old, had started 
across the street from the other side, and was halfway 
across when the wagon began to move to back in, and 
he then ran to the opening, but was caught by the 
wagon in the opening, against atree box. The driver 
testified that he looked in the opening before he 
backed in: Held, that there was evidence of negli- 
gence on the part of the driver.—MCCLOSKEY V. 
CHAUTAUQUA LAKE ICE Co., Penn., 84 Atl. Rep. 287. 

68. NEGLIGENCE — Instructions.—In an action to re- 
cover for personal injuries, an instruction which does 
not restrict the right of recovery to the particular acts 
of negligence charged in the declaration is erroneous. 
—CHICAGO, B. & Q. R. Co. v. LEvy, Ill., 48 N. E. Rep. 
357. 

69. NEGLIGENCE — Proximate Cause—Electric Wires. 
—In an action against an electric railway company for 
personal injury, it appeared that plaintiff, employed 
Ly an electric light company, while climbing a pole to 
remove an electric light, came in contact with a span 
wire supporting defendant’s trolley wire and the iron 
post to which span wire was fastened, receiving an 
electric shock which threw him tothe ground; that 
the trolley wire was suspended from the span wire by 
a bell insulator, and the span wire supplied with a cir- 
cuit break, interposed between the trolley and the 
post; that the plaintiff was experienced, and knew all 
the dangers connected with the trolley and span wires: 
Held insufficient to show that defendant’s negligence 
was the proximate cause of plaintiff's injury.—HUBER 
v. LA CROSSE CITY RY. CO., Wis., 66 N. W. Rep. 708. 

70. NEGLIGENCE — Street Car Crossings.—Failure on 
the part of a street-car driver to comply with an ordi- 
nance requiring him to give way to the car of another 
company ata crossing is not necessarily negligence 
per se, but is merely evidence of negligence.—CONNOR 
Vv. ELECTRIC TRACTION Co., Penn., 34 Atl. Rep. 288. 

71. NEGOTIABLE INSTRUMENT—Action on Note—Right 
to Set-off.—Defendants executed a note to a bank, 
which, after becoming insolvent, indorsed it, before 
maturity, to a third person as collateral, and the note 
was thereafter, and after maturity, transferred to 
plaintiff: Held, that defendants were entitled to set 
off the amount of funds on deposit totheir credit in 
such bank at the date of insolvency.—MERCHANTS’ 
EXCH. BANK V. FULDNER, Wis., 66 N. W. Rep. 691. 

72. NEGOTIABLE INSTRUMENT—Bona Fide Purchaser. 
—One dealing with a firm of stockbrokers turned over 
to them a note as collateral security forthe payment 
oflosses that might result from his stock transactions, 














and the note was subsequently negotiated by the firm 
to an innocent purchaser for the payment of such 
losses: Held, thatthe pledgor ofthe note could not 
maintain a bill to recover itonthe ground that the 
transactions in which the losses were incurred were 
gambling transactions.—ALBERTSON Vv. LAUGHLIN, 
Penn., 34 Atl. Rep. 216. 

73. NEGOTIABLE INSTRUMENT—Note—Guaranty—Con- 
sideration.—The original consideration of a note will 
support a contract of guaranty of the collection there- 
of indorsed thereon before delivery of the note to the 
payee.—DILLMAN V. NADELHOFFER, III., 43 N. E. Rep. 
378. ‘ 

74. NEGOTIABLE INSTRUMENT — Notes—Variance.—In 
an action on a note, an objection to the admittance in 
evidence of the note, on the ground of variance, must, 


,to be available on appeal, point out the variance,— 


MURCHIE V. PECK, IIl., 48 N. E. Rep. 356. 


75. NEGOTIABLE INSTRUMENT — Promissory Note— 
Place of Payment.—Notes were executed and deliy- 
ered by a Pittsburg firm in Chicago, all of them being 
written by thesame member, who indorsed them all 
in the name of the payee firm, of which he was al8oa 
member. They were delivered to one person, towards 
payment ofthe same debt, on the same day, at the 
same time, bearing the same date and the rate of in- 
terest, andtwo of them matured at the same time. 
One ofthese two andthe third note were expressly 
payable at Pittsburg: Held, that the other of the two 
notes was also payable there, as against one who 
knew that that was the place of business of the maker. 
—IN RE PARISIAN CLOAK & SUIT CO.’s ESTATE, Penn., 
34 Atl. Rep. 224. , 


76. NEW TRIAL—Newly-discovered Evidence.—While, 
as a general rule, a motion for a new trial based on the 
ground of newly-discovered evidence ought to be over- 
ruled, in the absence of a clear showing of diligence in 
endeavoring to obtain such evidence, still, where such 
motion is sustained, such ruling will not be disturbed 
by an appellate court, unless it clearly appears that 
the trial court abused its discretion in granting a new 
trial.—CITY OF TOPEKA V. SMELSER, Kan., 44 Pac. Rep. 
435. 

77. NUISANCE—Injunction—Action by Health Officer. 
—Rev. St. § 1411, directing a town health officer to take 
such measures for the prevention, suppression, and 
control of contagious disease as may be needful, does 
not authorize an action by him, in hisown name, to 
enjoin the maintenance of an isolation hospital for 
contagious diseases near the town, as endangering the 
health of the people of the town.—BUCKSTAFF V. CITY 
OF OSHKOSH, Wis., 66 N. W. Rep. 707. 


78. PARTNERSHIP — Dissolution — Transfer of Good 
Will.—Upon the dissolution of a trading copartner- 
ship, its assets, including the good will of the busi- 
ness, may be sold asa whole, either by the partners 
directly, or through a receiver, under an order of 
court, in a case to which they are parties; and a pur- 
chaser thereof, under either method of sale, is entitled 
to continue the business asthe successor of the firm, 
and make use of the firm name for that purpose.— 
SNYDER MANUF’G CO. v. SNYDER, Ohio, 43N. E. Rep- 
$25. , 

79. PAYMENT BY NOTE — Presumption.—Circum- 
stances may rebut the presumption that a note given, 
for an antecedent debt is intended as a payment. Such 
presumption is overcome when the circumstances 
show that it was merely a renewal of the same indebt- 
edness, and was so intended by the parties.—MILLER 
Vv. HILTON, Me., 34 Atl. Rep. 266. 

80. PLEADING—Payment—Admission.—A plea of pay- 
ment in an answer is new matter, and stands admitted, 
unless denied by, areply.—MINARD Vv. MCBBEE, Oreg:, 
44 Pac. Rep. 491. 

81. PRESUMPTION OF DEATH — Disappearance.—The 
legal presumption of death arising from unexplained 
absenee for seven years does not admit ofa conclu- 
sion that the person in question died before the end of 
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such period, unless there is evidence that he was, at 
some particular date previous thereto, in contact with 
a specific peril.—IN RE MUTUAL BEN. Co., Penn., 34 
Atl. Rep. 283. 

§2. PRINCIPAL AND AGENT — Ratifieation.—Where a 
contract for the sale of real estate, made by one as- 
suming, without authority, to act as agent, is subse- 
quently ratified by the principal, with full knowledge 
ofthe facts,—such contract providing for the convey- 
ance ofa perfect title,—the vendee, after refusing a 
deed tendered by the principal, whose title is imper- 
fect, cannot recover from the agent the increase in the 
value of the premises since the date of the contract.— 
LINGENFELDER V. LESCHEN, Mo., 348. W. Rep. 1089. 


83. PRINCIPAL AND SURETY—Bonds—Delivery.—W here 
abond perfect on its face is delivered by the obligors 
to the obligee, that it was ‘‘signed” by the obligors on 
account of a promise on the part of the obligee to se- 
eure the signature of another person as co-obligor, ir- 
respective of the question of whether it was delivered 
asan escrow to take effect only on signature by such 
other person, does not relieve the obligors of liability. 
—GARVEY V. MARKS, Mo., 34S. W. Rep. 1108. 


84. PUBLIC LANDS—Contending Claimants.—In an ac- 
tion in a State court for the possession of public land 
priorto the issue ofa patent, onthe ground that de- 
fendant in possession was an alien born, and had not 
deelared her intention to become a citizen prior to her 
filing, the judgment did not conclude the action of the 
land office on the question of defendant’s alienage and 
the claimant’s rights to enter land, nor control the 
title evidenced by the patent subsequently issued.— 
MERRIAM V. BACHIONI, Cal., 44 Pac. Rep. 481. 

8. QUIETING TITLE—Bill—Sufficiency.—A bill to re- 
move a cloud on title which fails to show any title in 
the complainant is fatally defective.—PIERCE Vv. Hun- 
TER, Miss., 19 South. Rep. 660. 

8. RAILROAD AID Bonps—Conditions.—A provision, 
inan act authorizing an issue of county bonds in aid 
of a railroad, that they should not be valiai obligations 
until the road is constructed through the county, so 
that atrain of cars shall pass thereover, is not satis- 
fied by the construction of the road from one boundary 
ofthe county to a point two miles short of the oppo- 
site boundary, where it connects with another road 
tunning outside the county.—MERCER COUNTY V. 
PROVIDENT LIFE & TRUST CO. OF PHILADELPHIA, U. 8. 
0. C. of App., 72 Fed. Rep. 623. 


87. RAILROAD COMPANIES — Consolidation.—A trans- 
action by which one railroad company conveyed its 
property to another company on condition that, in 
addition to the assumption by the grantee of the 
grantor’s bonded indebtedness, such grantee should 
issue its stock tothe stockholders of the other com- 
pany, in exchange for their stock inthe corporation 
by which the conveyance was made, thereby leaving 
the grantor without property, corporate rights or 
franchises, and uniting all the stockholders of each 
corporation inone, is nota mere purchase and sale, 
but a consolidation.—CuicaGo, S. F. & C. Ry. Co. v. 
ASHLING, I11., 48 N. E. Rep. 374. 


88. RAILROAD Company—Stock Killing.— Under Act 
April 8, 1891, declaring it the duty of “tall persons run- 
ning trains” to keep a ‘‘constant lookout” and making 
the company liable if any person or property is killed 
orinjured by the neglect of “any employees” of any 
Tailroad to keep such lookout, it is not necessary that 
the engineer and firemen at the same time keep a 
lookout where the track is straight and level, and 
where objects can be seen as well by one as the 
Other; but, where the object can be seen by only one 

ithem, it is not enough that the other was keeping a 

sokout.—St. Louis 8. W. Ry. Co. v. RUSSELL, Ark., 
48. W. Rep. 1060. 

89. RAILROADS—Plantation Crossing.— An owner of 
land which is divided by a railroad track, and which 
he resides on and uses, is entitled to have a plantation 
crossing maintained for his use, though the land is not 





inclosed.—HARDY V. ALABAMA & V. Ry. CO., Miss., 19 
South. Rep. 651. 

90. RAILROADS — Purchase of Parallel Lines. — Act 
Ky. March 7, 1854, giving a railroad company power to 
‘‘unite” its road with any other road connecting there- 
with, on such conditions as the two companies might 
agree on, did not authorize a consolidation of roads, 
but merely a mechanical union of roads running into 
the same town.—LOUISVILLE & N. R. Co. v. Common- 
WEALTH OF KENTUCKY, U.S. 8. C.,168. C. Rep. 714. 

91. REAL ESTATE BROKERS — Commission.—A real 
estate agent who carries on the negotiations between 
the parties, and finally brings them together, is en- 
titled to his commission, though the trade is eventu- 
ally effected by the owner himself, or by a third person 
acting for him.—HOWE V. WERNER, Colo., 44 Pac. Rep. 
511. 

92. REAL EsvtaTE BROKERS—Commissions.—In an ac- 
tion for commissions by a real estate broker, there 
was evidence that plaintiff brought the land to the at- 
tention of purchasers; that he had several interviews 
with the purchasers’ agent, and at such agent’s sug- 
gestion procured from defendant the list of tenants 
and rents; that there was never any definite termina- 
tion of the negotiations between plaintiff and such 
agent; that such agent suggested, to a broker who 
afterwards was employed by the vendors, that, if such 
broker were to present the estate to the purchasers, 
they might buy it, saying that he was unwilling to buy 
through plaintiff; and that negotiations went on con- 
tinuously from that time until the sale was closed. 
Such agent testified that he went to the second broker 
because he was not willing to negotiate forthe prop- 
erty through plaintiff: Held, that plaintiff was en- 
titled to commissions.—DOWLING V. MORRILL, Mass., 
43 N. E. Rep. 295. 

93. RELEASE AND DISCHARGE—Rescission for Fraud. 
—The beneficiary of a life insurance certificate, who 
settles for less than its face, cannot rescind the settle- 
ment for fraud, and maintain an action on the claim, 
without first repaying the money received.—MOORE V. 
MASSACHUSETTS BENEFIT ASS8’N, Mass., 48 N. E. Rep. 


94. SALE—Breach—Measure of Damages.—Where the 
seller of cattle knows that the buyer contracted to 
purchase the same for resale at another place, and 
there is no market to purchase cattle at the place 
where they are sold, the measure of damages for the 
seller’s breach of the contract is the difference between 
the contract price, added to the cost of transportation, 
and ythe current market price at their destination 
on the day when it was contemplated by the parties 
that the cattle should arrive.—HOCKERSMITH Vv. HAN- 
LEY, Oreg., 44 Pac. Rep. 497. 

95. SALE OF STOCKS—Legality.—If stock purchased 
by a broker for another is called for by the latter, and 
an actual tender thereof made, he is not exempted 
from liability for the price by the fact that the stock 
was, in the first place, bought for him by the broker 
on a margin.—ANTHONY V. UNANGST, Penn., 34 Atl. 
Rep. 284. 

96. SALE—Right of Buyer to Rescind.—One who enters 
into a contract for the purchase of certain personal 
property, and advances a portion of the agreed price, 
cannot, by refusing without legal cause or excuse to 
accept the property—thé other party being ready and 
willing to perform on his part—maintain an action to 
recover back the money advanced.—GIBBONS v. Har- 
DEN, Kan., 44 Pac. Rep. 445. 

97, SHERIFF—Writ of Replevin.—An officer in whose 
hands a writ of replevin is placed has no right to de- 
mand a replevin bond before the seizure and appraisal 
of the property. In case of doubt as tothe ownership 
of the property, he may require a bond of indemnity; 
but otherwise, or when such bond is tendered, it is his 
duty to execute his writ without delay.—HAMBERGER 
v. SEAVEY, Mass., 43 N. E. Rep. 297. 

98. SPECIFIC PERFORMANCE— Contract to Convey.— 
Where an owner of property, while negotiating for its 
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sale by correspondence, conveyed it to his wife, an 
offer subsequently made by him, and its acceptance 
by the correspondent after the conveyance of the wife 
had been placed on record, do not constitute a con- 
tract which can be specifically enforced aguinst the 
wife, in the absence of proof that the offer was author- 
ized by her.—-BROWN Vv. LAPHAM, Colo., 44 Pac. Rep. 
504. 

99. TAXATION — Leased Lands Owned by Municipal 
Corporation.—Lands owned by a municipal corpora- 
tion, and leased for more than ]4 years, not subject to 
revaluation, are, under the provisions of section 2733, 
Rev. St., taxable only to the extent of the lessee’s in- 
terest therein.—ZUMSTEIN V. CONSOLIDATED COAL & 
MINING Co., Ohio, 43 N. E. Rep. 329. 

100. TAXATION- Tax on Peddlers.—Acts 1895, ch. 116, 
imposing a license tax on peddlers, and declaring any 
person carrying a wagon, cart or buggy for the pur- 
pose of exhibiting or delivering any wares or mer- 
chandise, to be a peddler, is not void,as an interfer- 
ence with interstate commerce, as applied to a foreign 
corporation, there being no discrimination against 
non-residents in favor of citizens of the State. — 
WROUGHT-IRON RANGE CO. V. CARVER, N. Car., 24S. E. 
Rep. 352. 

101. TRESPASS — Damages. — Intrespass gq. c. f. for 
damages caused by the defendant railway company 
raising its lot adjoining plaintiff's, on which was oper- 
ated its railway tracks, thereby breaking down plaint- 
iff’s wall, and causing gravel, water, etc.,to fall upon 
plaintiff's lot, the injury being a permanent one, the 
damages should be estimated up to the time of trial, 
and not merely tothe time of the commencement of 
the suit.—CHIcaGo & A. R. Co. v. ROBBINS, Ill., 43 N. 
E. Rep. 332. 


102. TRIAL DE NOvoO.—Under Rev. St. art. 316, which 
authorizes a defendant to plead any new matter to de- 
feat a plaintiff’s claim except a counterclaim or set-off, 
and which applies to cases removed from justice to 
county court by appeal as well as by certiorari, defend- 
ant is entitled on such an appeal to file written plead- 
ings, including all defenses except pleas of set-off or 
counterclaim not pleaded below.—SLOVER Vv. McCor- 
MICK HARVESTING MACH. Co., Tex., 34S. W. Rep. 1055. 


103. TRIAL--View by Jury.—The view by the jury of 
the property which is the subject of litigation, or of 
the place where a material fact occurred, which may 
be ordered in a civil action, under section 5191, Rev. 
St., is solely for the purpose of enabling them to apply 
the [evidence offered upon the trial. -MACHADER V. 
WILLIAMS, Ohio, 43 N. E. Rep. 324. 


104. TRUST—Express Trusts.—In an action to set aside 
conveyances from a daughter to her mother, an alle- 
gation ofthe answer that defendant was induced to 
take absolute title to the property through fear that 
the daughter's lack of experience would enable some 
fortune hunter to rob her of her inheritance, is not 
sufficient to prove an express trust.—WHITE Vv. Ross, 
Ill., 48 N. E. Rep. 336. 

105. TRuST—Resultivg Trust.—Where land is paid for 
by the joint labor and money of two sisters, and the 
deed, though in the name of one sister alone, is for the 
two, the other sister is entitled to an undivided one- 
half interest.—SPEER Vv. BURNS, Penn., 34 Atl. Rep. 212. 

106. USURY AS A DEFENSE—Offer to Restore Benefits. 
—One setting up usury to defeat the collection of inter- 
est, or to have interest payments applied on the prin- 
cipal sum, need not offer to restore the benefits re- 
ceived.—FIRST NAT. BANK OF MASON V. LEDBETTER, 
Tex., 34S. W. Rep. 1042. 

107. UsuRY—Forfeiture of Interest.—Rev. St. Ill. 1881, 
ch. 74, providing that, if any person shall contract to 
receive a greater rate of interest than 8 per cent., he 
shall forfeit the whole of said interest, and shall be 
entitled only to recover tle principal, imposes the loss 
of all interest—both that which accrues before and 
that accruing after maturity of the principal obliga- 
tion.—MAYNARD V. HALL, Wis., 66 N. W. Rep. 715. 





108. VENDOR AND PURCHASER—Deed—Restriction,.—4 
provision in a deed conveying an interest in land in 
fee-simple, that the grantee shall not dispose of it 
without the written consent of the grantors, will not 
render his conveyance of the same without such con. 
sent invalid.—MILLER Vv. DENNY, Ky., 34 S. W. Rep. 
1079. 

109. WATER COURSE — Pollution — Injunction. — The 
operation of astarch factory so as to pollute the waters 
of a natural stream and render them unfit for watering 
stock and ordipary domestic use will be enjoined at 
the instance of a riparian owner who is deprived of 
such use of the water. — MIDDLESTADT V. WAUPACA 
STARCH & POTATO Co., Wis.,66N. W. Rep. 714. 

110. WILLS—Devise.—Where plaintiff, in an action 
for possession of land, dies, and his heirs at law and 
executors are made parties plaintiffin his stead, and 
offers evidence that their ancestor is dead, that they 
are his heirs, and that be left a will, which has been 
probated, the presumption is thut the ancestor de- 
vised all his property, and the heirs must, by the will 
or otherwise, show that they are his devisees.—BLUE 
Vv. RITTER, N. Car., 248. E. Rep. 358. 

1ll. WILLS—Nature of Estate.—Where testator de- 
vised certain real estate to his executors in trust to 
pay the income thereof to his wife, or permit her to 
occupy the same as a home—it being expressly pro- 
vided that the devise was made in lieu of dower—and 
after devising other property in trust for a daughter, 
and making other bequests, provided further that the 
executor should carry out the devise to the wife in 
preference to all others, the widow, by accepting the 
provisions of the will in lieu of dower, becomes a pur- 
chases for value, and is entitled to her life estate in 
preference to the devise in trust for the daughter.—Iy 
RE TAYLOR’S ESTATE, Penn., 34 Atl. Rep. 307. 

112. WILLS—Precatory Trust.—A will which,! after 
disposing of the residuary estate of the testatrix to 
her husband “absolutely,” expresses the wish that he 
shall so arrange his affairs that at his death “whatever 
may remain” of the property will goto the son of the 
testatrix, does not create a precatory trust in the 
property passing under the provision, but vests in 
the husband an absolute estate, with full power of dis 
position.—NUNNV. O'BRIEN, Md., 34 Atl. Rep f244. 

113. WILLS — Validity. — The presumption, arising 
from the execution of a will, that testator was aware 
of its contents, is not overcome by proof that it wus 
not drawn in accordance with his instructions, but as 
near thereto as the law would permit, testator having 
been told that his directions could not be entirely fol- 
iowed—and that he was neither seen nor heard to read 
it.—SHEER V. SHEER, II1., 43 N. E. Rep. 334. 

114. Wi1TNESS — Cross-examination. — While the in- 
dorsement of a note by the payee imports a considera- 
tion, and the holder may rest On the presumption un- 
til evidence of the illegality of the note is produced, 
yet if, where such illegality is pleaded, he testifies in 
chief that he gave a consideration for the note, such 
testimony is material tothe issues made, and the de- 
fendant is entitled to cross-examine in regard to the 
consideration.—KENNY Vv. WALKER, Oreg., 44 Pac. Rep. 
501. 

115. WITNESS—Impeachment — Declarations Out of 
Court.—When the impeachment of a witness who has 
given a narrative of facts consists of evidence to the 
effect merely that he was not present at the transaction 
about which he has testified, a former unsworn state- 
ment, made out of court, that he was present and saw 
such transaction, is not admissible. —BALTIMORE CITY 
Pass. Ry. Co. Vv. KNEE, Md., 34 Atl. Rep. 252. 

116. WITNESS—Transaction with Decedent.—In an ac- 
tion on a note, which was made by @ and indorsed by 
K, who has since died, the testimony of the maker and 
of the payee that K’s indorsement was on the note 
when delivered to the payee, is not within Rev. St. § 
4069, as in respect to a transaction had “personally” 
with a deceased person.—SAWYER V. CHOATE, Wis. 
N. W. Rep. 689. 
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